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Court of Appeals of the District of Columbia 


No. 5953. 

I 

| 

Massachusetts Bonding & Insurance CompaIny, a Cor- 

| 7 

poration, Appellant, 
vs. 

i 

i 

Robert J. IIoage, U. S. Employees’ Compensation Com¬ 
missioner for the District of Columbia, and Mrs. Ellen 
C. Triplett (Widow of George A. Triplett, Deceased), 
Intervener. 


a Supreme Court of the District of Columbia. 

i 

Equity. No. 54871. j 

Massachusetts Bonding & Insurance Co., a Corporation, 

Plaintiff, I 

7 I 

vs. i 

i 

Robert J. Hoage, U. S. Employees’ Compensation Com¬ 
missioner for the District of Columbia, Defendant. 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Cojurt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were tiled and proceedings had in the aboye-entitled 
cause, to wit: 
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1 


Bill. 

Filed September 29, 1932. 


In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. Xo. 54871. 

Massachusetts Bonding & Insurance Co., a Corporation, 

Plaintiff, 

vs. 

Robert J. Hoage,! U. S. Employees’ Compensation Com¬ 
missioner for the District of Columbia, Defendant. 

The bill of complaint of the Massachusetts Bonding & 
Insurance Company, a corporation, respectfully represents 
to the Court as follows: 

I. That it is a citizen of the United States, a corporation 
organized and existing under and bv virtue of the laws 
of the State of Massachusetts and engaged in and doing 
business in the District of Columbia and brings this suit 
in its own behalf as a party in interest under Section 21 {b) 
of the Act of Congress approved March 4, 1927, and as 
amended May 17, 1928, which said Act is commonly known 
as the District of Columbia Workmen’s Compensation Law, 
and which became effective in the District of Columbia 
July 1, 1928, and which Act is still in force and effect in 
the District of Columbia. 

IT. The defendant, Robert J. Hoage is a citizen of the 
United States and so far as plaintiff is advised and be¬ 
lieves is a resident of the District of Columbia, and is sued 
as Deputy United States Employees’ Compensation Com¬ 
missioner for the District of Columbia in charge of 
2 all matters and things having to deal with the afore¬ 
said law in the said District of Columbia. 

III. That on, to wit, the 1st day of Jan., 1932 the plain¬ 
tiff herein entered into an agreement with the S. M. Siesel 
Company, a corporation engaged in doing certain work in 
the District of Columbia to carry compensation insurance 
for the benefit of the employees of the said S. M. Siesel 
Company in accordance with the statute made and pro- 
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vided; that the plaintiff as a result of said agreement 
caused to be issued its policy of insurance! to the said 
S. M. Siesel Company, and was on, to wit, tlie month of 
March, 1932, the insurance carrier for the! said S. M. 
Siesel Company in accordance with the requirements of 
said statute. j 

IV. That on, to wit, the 23rd day of Mai 7 , 1932, one 
Ellen C. Triplett tiled in the office of the sai|d defendant 
Iloage, acting as aforesaid, her claim for compensation 
insurance in accordance with the terms of tljie aforesaid 
statute making claim for compensation for t|ie death of 
her husband, one George A. Triplett, who departed this 


life March 26, 1932. A copy of said claim | is attached 


hereto, marked Exhibit “A”, and prayed tojbe read as 
a part hereof. In accordance with the terms jjmd require¬ 
ments of the aforesaid statute the plaintiff wajs compelled 
to and did, as a matter of fact, file its answer [thereto set¬ 


ting forth the following: “It is denied that claimant sus- 

1 . . 1 i . 

tained an injury on or about the date set fprth in the 
claim;” also “It is denied that at the time of [the alleged 


injury the employee was performing services growing out 
of and incidental to his employmentalso “^t is denied 
that due notice of injury was given employera copy of 
the said answer of the plaintiff is attached hereto, marked 
“Exhibit B” and prayed to be read as a jj>art hereof. 
3 V. That in accordance with the terms apd require¬ 

ments of the aforesaid statute a hearing on the is¬ 
sues raised bv the tiling of said claim and the answer thereto 
was held before the said defendant, Commissioner Hoage, 
on the 10th day of August, 1932, at which time! the claim¬ 
ant appeared with her witnesses, this plaintiff as respond¬ 
ent. appeared with its witnesses, and a hearing \yas had on 
the evidence introduced. A copy of the transcript of said 
hearing is attached hereto, marked “Exhibit C” ind prayed 
to be read as a part hereof as though fully set fojrth in this 
bill of complaint. 

VI. That the basis for said claim as shown by the said 
transcript of record appears to be the following: 'jThat on to 
wit, the 8th day of March, 1932, the said Georgi A. Trip¬ 
lett, employed as aforesaid, walked, stepped, or fell into a 
pile hole in which water had collected; the day|aforesaid 
was a day of subnormal temperature; that the sajid George 
A. Triplett suffered a drenching or wetting of the [right leg; 
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that he immediately went into a place on the job provided 
for the benefit of the employees and dried or changed that 
part of his clothing which had become wet or drenched; that 
the following morning he stated to his wife that he thought 
he had a cold or an attack of the grippe; that the afternoon 
in which he told his wife he was suffering from a cold he 
came home from work early; that night his wife called up 
a doctor over the phone and stated that her husband was 
suffering from a cold and the said doctor without makinganv 
examination of the patient, but accepting purely the wife's 
statement to the effect that her husband was suffering from 
a cold he prescribed the usual medicine for the purpose of 
treating a cold or an incipient cold; that the following day 
the said George A. Triplett reported for work; that 
4 a few days later he complained to his wife that he 
thought he had neuralgia of the face; that he con¬ 
tinued to work up to and including March 24; that during 
that time his co-employees observed him taking medicine 
and recalled that he had from time to time complained of 
neuralgia of the face; that on, to wit, the night of the 24th 
of March, 1932, upon his return from work his wife called 
the aforesaid doctor who came and for the first time so far 
as this particular illness is concerned made an examination 
of the patient and prescribed certain medicines; that the 
said doctor returned the following day about five o’clock 
and observed that the patient had become paralyzed in the 
lower extremities and ordered his removal to the Walter 
Reed Hospital where he was received as a patient, lan¬ 
guished and died about one-thirty the following morning; 
that thereafter by permission of Ellen C. Triplett, an au¬ 
topsy was performed on the body of the deceased and the 
cause of his death as a result of said autopsy was officially 
declared to be “Landry's paralysis” or “ascending pa¬ 
ra 1 vs is." 


VII. Plaintiff further says that thereafter on, to wit, the 
31st day of August, 1932, in accordance with the require¬ 
ments of the aforesaid statute, the said Deputy Commis¬ 
sioner Hoage handed down and filed his findings of fact 
and award, which findings of fact were resolved in favor 
of the claimant, and accordingly an award made thereunder 
unto her. A copy of the said findings of fact and award 
are hereto attached, marked “Exhibit D” and prayed to 
be read as a part hereof; that in said findings of fact the 
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i 

said Deputy Commissioner stated among othe^* things that 
on the 8th day of March, 1932, the said decedent sustained 
a personal injury which arose out of and accrued in the 
course of his employment resulting in his disability and 
death: that the employe stumbled while walking backwards 
and fell into a hole which was filled with water, suf- 
5 fering a drenching of one of his legs; that the day 
upon which the occurrence happened wjas a day of 
sub-normal temperature; that the morning fallowing the 
happening the said employee complained to h|is wife that 
lie had fallen into a hole filled with water the! day before 
and did not feel well and thought he felt he was contracting 
the grippe; that on the 9th day of March he retjurned to his 
home about three-thirty and went to bed and thjit Dr. Thos. 
F. Dodd was called as the attending physician; plaintiff 
ayers that there is no testimony in the record tp justify the 
conclusion that the said doctor was called as tlje attending 
physician and makes reference to the transcript of testi¬ 
mony to show that the said doctor was called |)y the wife 
of the decedent and not the decedent himself and was told 
that the patient was suffering from a cold an(l that over 
the telephone the said doctor told the wife of tlecedent to 
procure certain drugs for treatment of a cold. Plaintiff 
further avers that the said findings of fact set| forth that 
the medical evidence introduced established tlijat the cold 
with which the employee suffered following the accident on 
the aforesaid day lowered his body resistance and caused 
the onset of the disease known as Landry’s paralysis from 
which the employee died. Plaintiff avers by reference to the 
transcript that no testimony in the record justified such a 
finding in that not one iota of testimony is giv^n by any¬ 
body in the case to show that the alleged cold buffered by 
the decedent was the result of a drenching suffered by him 
on the date aforesaid, and show no causal connection be¬ 
tween the drenching and the alleged cold and [more par¬ 
ticularly by the drenching and the ultimate disease from 
which the decedent died; plaintiff further avers that the said 
findings of fact of said defendant, Deputy Commissioner 
Hoage, set out that the said drenching precipitated the said 
cold which in turn lowered the bodily resistance and 
(j precipitated the ultimate death; plaintiff further 
avers by reference to the transcript of record that 
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no testimony therein contained would justify such a finding 

but on the other hand savs there is no testimony in the 

» • 

record to the effect that the decedent ever suffered a cold 
as the result of said drenching or wetting: the only testi¬ 
mony on that point being that of the wife to the effect that 
the decedent told her the morning after the drenching that 
he had fallen in a hole the dav before and felt as though he 
was taking the grippe; that the testimony of the doctor in 
attendance on the case was to the effect that he first saw 
him professionally on the 24th of March, at which time de¬ 
cedent was complaining of neuralgia—pain in the face; that 
is what the decedent told the attending physician he was 
suffering from: that from the historv of the case taken bv 
the doctor at the time he first examined the patient on 
March *24, lfi22, there was no history of a cold given him 
by the patient, and that the history consisted of a statement 
to the effect that he stepped into a hole filled with water: 
that he did not see the hole: and that ever since he had been 
feeling bad; just did not have anv energy to do anything; 
and that he felt as though he was losing ground all the time, 
although he had no pains. And the plaintiff further says 
that there is absolutely no testimony upon which the said 
defendant Deputy Commissioner lloage could make a find¬ 
ing of a causal connection as hereinabove set out; plaintiff 
avers that since the burden of proof was upon the claimant 
to establish that the death of her husband was the result 
of an injury sustained by him while performing services 
growing out of and incidental to his employment, that no 
such proof was adduced and that the finding of facts by the 
said defendant Deputy Commissioner lloage as aforesaid 
were based purely upon speculation, conjecture, and 
7 possibilities, all of which your plaintiff is advised and 
believes and therefore avers was contrary to the pro¬ 
visions of the aforesaid statute. 

VIII. Plaintiff jis advised and believes and therefore 
avers that since the said findings of fact and award afore¬ 
said were not made in accordance with, but on the other 

hand were made contrary to law, that its onlv remedy in 

• • • 

accordance with Section 21 (b) of the statute is through a 
court of equity. 

Wherefore, the premises considered, plaintiff prays: 

1. That a United States writ of subpoena issue against 
the defendant, Robert J. Hoage, Deputy Commissioner of 
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the United States Employees’ Compensation for the Dis¬ 
trict of Columbia, requiring him to appear herein on a day 
certain and answer the exigencies of this petition. 

2. That a permanent injunction issue out qf this Court 
restraining the enforcement of said award and requiring 
the defendant to vacate and set the same asjide as of no 
legal effect. 

2. That the payment under said award be stayed pending 
final decision of this cause. j 

4. And for such other and further relief af> the nature 
of the case may require and which to the Coujrt may seem 
just and proper. 

MASSACHUSETTS BONDING & 
INSURANCE COMPANY, 

By HENRY I. QUINN, 

Attorney. 

BURKART & QUINN, ' j 

HENRY I. QUINN, j 

AUSTIN F. CANFIELD, I 

Attorneys for Plaintiff . 

I 

District of Columbia, 

I 

Henry I. Quinn, being first duly sworn according to law 
says that he is one of the attorneys for the plaintiff in the 
above entitled cause of action; that the said plaintiff is a 
non-resident corporation; and that at the time pf the filing 
of this bill of complaint its duly authorised agent is 
S absent from the city; affiant says that lie has per¬ 
sonal knowledge of the facts and circunistances set 
forth in the said bill of complaint, and that hje has read 
over the same and says those matters and facts sjdated upon 
his own knowledge are true and those stated upojm informa¬ 
tion and belief he believes to be true. 

HENRY I. j QUINN. 

Subscribed and sworn to before me this 2t!)th day of 
September, 1932. j 

[seal.] HELEN R. SASSQER, 

Notary Pub\ic, D. C. 
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Exhibit “A”. 

District of Columbia Workmen’s Compensation Act, Office 
of Deputy Commissioner, Washington, D. 0. 

Claim for Compensation in Death Case bp Widow and/or 
Children under the Ape of Eighteen. 


I hereby make claim for compensation arising: out of the 
death of George A. Triplett, who died on March 26, 1932, at 
Walter Reed Hospital, Wash., D. 0., as a result of injury 

sustained on March 8, 1932, at -, in the employ of S. M. 

Seisel & Co., whose address is-. Deceased left the fol¬ 

lowing children who were under 18 years of as:e at the time 
of his death: 


Nairn’s. 

William Everett 
Virginia Ellen 


1 )atc of birt h. 

Aug. 8, 1924 
Feb. 9, 1928 


These questions should he answered where the 
9 widow is claiming compensation. 

Widow was born on Dec. 19, 1895, at Kensee, Kv. 

Widow was married to the deceased on Aug. 6, 1921, at 
Tulsa, Okla., by Rev. Murphy. 

Last physician or hospital: Walter Reed Hospital, 
Episcopal Minister. 

Name of undertaker: W. W. Demaine. Address: 817 
King St., Alex. Va. 

Amount of undertaker’s bill: $-. Amount paid, if 

any: $-. 

By whom paid: Ellen C. Triplett, 3305 Russell Rd., 
Alex., Va. 

Dated this 23rd dav of Maw 1932. 

ELLEN C. TRIPLETT. 


Affidavit. 

State of Virginia, 

City of Alexandria . .<?.<?: 

On this 23rd day of May, A. D. 1932, personally appeared 
before me the above-named Ellen C. Triplett and made 
oath that the answers by her above named and subscribed 
are true. 

THOMAS L. CARTER, 
Address: 1318 King, Alex., Va. 
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Exhibit “B”. j 

I 

District of Columbia Workmen’s Compensation Act, Office 

of Deputy Commissioner, Washington, p. C. 

i 

Attending Physician’s Report . 

| 

Note. —Section 7, Longshoremen’s Act.—“*| * * Nor 

shall any claim for medical or surgical treatment be valid 
and enforceable, as against such employer, unless within 
twenty days following the first treatment, tl|e physician 
giving such treatment, furnish to the employer and the 
deputy commissioner a report of such injury and treat¬ 
ment, on a form prescribed by the Commission. ” 

i 

Important.—All questions to be fully answered. Exact 
point of amputation and other permanent partial dis¬ 
abilities must bo known by the deputy commissioner in 
order to determine compensation due injured according to 
permanent or partial disability schedule in the! law. 

I 

10 Name of injured person: George A. THplett. 

Present address: Alexandria, Virginial 

Name of employer: S. M. Seisel & Co. j 

Date of accident or first illness: March 8, 1932. 

i 

Dates of treatment rendered bv vou: Mar. 9,124, 25, 26, 
1932. 

i 

Other treatments, by whom? None. 

Nature of treatment bv vou: Rest in bed, aiiodvne and 
purgatives. J 

What further treatment indicated? -. Wlfo engaged 

vour services? Dec’d. ! 

* 

Was injured person hospitalized? Yes. Name and ad¬ 
dress of hospital: Walter Reed Hospital. j 

State, in patient's own words, how accident occurred or 
occupational disease was caused. Fall backward in pile 
hole filled with water. 

1 

Give an accurate and complete description of (he nature 
and extent of injury. (Please fill in diagram Ion back.) 
Pain first in face a few hours then numbness ip legs and 
arms; finally paralysis of lower extremity progressing 
upwards and finally complete. (Acute ascending paralysis.) 

Were X-rays taken? No. Post mortem confirmed diag¬ 
nosis. 
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Is the claimant’s present disability a result of the injury 
above described? (I)ied.) Yes. 

Will the injury result in (a) permanent defect ? -. 

If so, what? -. (b) Serious facial or head disfigure¬ 
ment ?-. 


Is there any history or evidence present of pre-existing 

injury or disease, and if so, what ? Xo. 

On what date do you think the injured person will be 

able to resume liis usual work ?-. 

On what date able to do anv work and nature of work? 

% 


I am a physician duly licensed 
and graduated in the year 190s 
Virginia Medical College. 


in the State of Virginia 
from Medical College of 

'PROS. F. DODI), 


A tfrudiny Physician. 

Address: Alexandria, Ya. 

Dated May 24, 1932. 
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Exhibit “ D”. 


Fnited States Employees' (Vmipensation Commission. Dis¬ 
trict of Columbia Compensation District. 

Case Xo. 5777-26. 

In the Matter of the Claim for Compensation under the 
District of Columbia Workmen's Compensation Act. 

Mrs. Ellen C. Triplett, Claimant, 

vs. 

S. M. Siesel Company, Employer: Massachusetts Bonding 
and Insurance Company. Insurance Carrier. 


Compensation Order—Award >>f Compensation. 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessarv and a hear- 
ing having been duly held in conformity with law, the Dep¬ 
uty Commissioner makes the following: 

Findings of Fact. 

That on the eighth day of March, 1932. George A. Trip¬ 
lett, hereinafter known as “employee", was in the employ 
of the employer above named, whose address is 10th Street 
and Constitution Avenue, X. \V., Washington, District of 
Columbia; that the employer was subject to the provisions 
of an act of Congress approved May 17, 1928, entitled “An 
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Act to provide compensation for disability orjdeatli result¬ 
ing from injury to employees in certain employments in the 
District of Columbia and for other purposes”] that the lia¬ 
bility of the employer for compensation under j the said Act 
was insured by the Massachusetts Bonding aid Insurance 
Company: that on said day the employee herjein, while in 
the employ of the employer above named as a civil engineer, 
sustained personal injury which arose out of ^nd occurred 
in the course of his employment and resulted! in his disa¬ 
bility and death; that while so employed and jn the act of 
measuring for location of tiling at lOtlj Street and 
12 Constitution Avenue, X. \\\, the employee stumbled 
while walking backwards and fell into a hole which 
was tilled with water, and suffered a drenching of one of 
his legs; that the temperature on March 8, 1|932, was 14 
degrees below normal during the day and that! on the two 
following days, March 9 and March 10, 1932, tlie tempera¬ 
ture was 19 degrees below normal; that on tjhe morning 
following the above-described accident or March! 9, 1932, the 
employee complained to his wife that he fell in ia hole tilled 

with water the dav before and did not feel well land that he 

* 

felt that he was contracting the grippe; that iji the after¬ 
noon of the ninth day of March, 1932, the employee returned 
home about 3:30 P. M., and went to bed; that DrJ Thomas F. 
Dodd was called as the attending physician; tlnjt Dr. Dodd 
gave the employee a prescription for a cold; tljiat the em¬ 
ployee continued to work subsequent to the drenching but 
from that date he began to feel bad and suffered with a 
cold until March 24, 1932, when he was compelled to stop 
work, complaining of neuralgia of the face; tljat the em¬ 
ployee made further complaint about this time tlhat he had 
not felt well since the dav he had fallen in the hole; that 
the employee was sent to the hospital on March! 25 at 7:00 
P. M., and upon examination it was found that lie was suf¬ 
fering from Landry’s Paralysis (Creeping Paralysis) from 
which he died on the morning of March 26, 193^; that the 
medical evidence establishes that the cold with! which the 
employee suffered following the accident on Marjcli 8, 1932, 
lowered his bodily resistance and caused the oi^set of the 
disease known as Landry’s Paralysis from wlii^h the em¬ 
ployee herein died; that the employee had beejn in good 
health prior to and up to the time of the drenching; that 
the said drenching precipitated the acute cold wtych in turn 
lowered the bodily resistance and precipitated thq Landry’s 
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Paralysis; that chic notice of the injury was given 
13 to tiie employer within thirty clays: that the wage of 
the employee at the time of the injury was $4(5.16 
per week, which is in excess of the maximum, namely $37.50, 
upon which compensation may be based as provided under 
the Act; that Ellen C. Triplett, the claimant herein, who 
was born December 10, 1805, is the surviving wife of the 
employee, and as such she is entitled to compensation in the 
amount of 35/7 of $37.50, or $13.15 per week; that William 
Everett Triplett, who was born August 8, 1024, and Vir¬ 
ginia Ellen Triplett, who was born February 0, 102S, arc 
the surviving children of the employee and as such are en¬ 
titled to compensation in the amount of 10V of $37.50, or 
$3.75 per week each: that compensation in behalf of the 
two minor children of the employee shall be paid to Ellen C. 
Triplett, claimant herein, as the mother and natural guard¬ 
ian; that the total amount of compensation to which the 
claimant is entitled in her own behalf and in behalf of the 
two minor children of the employee is $20.63 per week; that 
compensation beginning March 2(5, 1032, to and including 
August 26, 1032, a period of 22 weeks, at the rate of $20.63 
per week, amounts to $453.86; that Windsor W. Demaine, 
Jr., Undertaker of Alexandria, Virginia, rendered burial 
services in behalf of the employee and that the bill for such 
services is in excess of $200.00; that the claimant herein 
is liable for the payment of said burial expenses and has 
paid $224.50 of said expenses and she, therefore, is entitled 
to reimbursement in the amount of $200.00; that W. Gwynn 
Gardiner, Jr., Attorney, rendered legal services in behalf 
of the claimant herein, and for such services his fee is ap¬ 
proved as reasonable in the amount of $50.00. 

Upon the foregoing findings of fact, the Deputy Commis- 
sioner makes the following 
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Award. 


That the employer, S. M. Siesel Company, and the in¬ 
surance carrier, Massachusetts Bonding & Insurance Com¬ 
pany, shall pay compensation to the claimant herein in her 
own behalf and in behalf of the two surviving children of 
the employee from March 2(5, 1932, to and including August 
26, 1932, a period of 22 weeks, at the rate of $20.63 per 
week, amounting to $453.86, which amount is due and shall 
be paid forthwith; shall continue to pay compensation to 
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the claimant in her own behalf and in behalf] of the two 
surviving minor children of the employee at [the rate of 
$20.03 per week, payable every two weeks, uhtil further 
order of the Deputy Commissioner; shall pay t^> the claim¬ 
ant herein as reimbursement for expenses for burial serv¬ 
ices rendered by Windsor W. Demaine, Jr., Undertaker of 
Alexandria, Virginia, for which expenses the claimant herein 
is liable, the sum of $200.00; and shall pay tojW. Gwynn 
Gardiner, Jr., Attorney, for legal services rendered in be¬ 
half of the claimant herein the sum of $50.00, wljich amount 
shall constitute a lien upon and shall be paid] out of the 
unpaid installments of compensation to which the claimant 
is entitled in her own behalf and in behalf of t(ie two sur¬ 
viving children of the employee. 

Given under my hand, at Washington, I). C., this 
thirtv-tirst dav of August, 1932. 

R. J. IIOAGE,j 

Deputy Commissihner. 
District of Columbia Compensation Dist . 


Proof of Service. 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by Registered Mail to the claimant, 
the employer, the insurance carrier, Attorney W. Gwynn 
Gardiner, Jr., and Attorney Henry I. Qujnn, at the 
15 last known address of each as follows: I 


Name. 

Mrs. Ellen C. Triplett 
. S. M. Siesel Company 


Massachusetts Bonding & 
Ins. Co. 


Mr. W. Gwynn Gardiner, Jr. 
* • 

Mr. Henry I. Quinn 
Mailed August 31, 1932. 


Address] 

Alexandria, Virginjia. 

10th Street & Constitution 
Avenue X. \V., ] Washing¬ 
ton, D. C. ! 

i 

I 

c/o Xichols Company, Wood¬ 
ward Bldg., Washington, 
D. C. ' I 

729 15th Street N. \^ r ., Wash., 
1). C. ! 

Woodward Bldg., Washing¬ 
ton, D. C. 


R. J. HOAGE, 
Deputy Commissioner . 


i 
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Motion of Defendant to Dismiss Bill. 

Filed October 21, 1932. 

Now comes the defendant, Robert J. Hoage, Deputy 
Commissioner, United States Employees’ Compensation 
Commissioner, by his attorney, and moves this Honorable 
Court to dismiss the Bill of Complaint filed herein for the 
following reasons, to wit: 

1. That the Bill of Complaint filed herein does not en¬ 
title the plaintiff to any relief in law or equity. 

2. That the Bill of Complaint contemplates that this 
Honorable Court will weigh the evidence in this matter to 
arrive at a conclusion other than that found by the Deputy 
Commissioner in the face of substantial evidence to sup¬ 
port his findings of fact in the compensation order com¬ 
plained of as shown by the transcript of testimony annexed 
to the petition herein; that the findings of fact therein of 
the deputy commissioner are supported by competent evi¬ 
dence in the said transcript of testimony and are final and 
conclusive. 

3. That the findings of fact and award of the de- 
16 fondant deputy commissioner as shown in the com¬ 
pensation order annexed to petitioner's Bill of Com¬ 
plaint are in accordance with law. 

4. For such other good and sufficient reasons as mav be 
shown. 

LEO A. ROVER, 

United States Attorney, 
JOHN J. WILSON, 

A ss is t ant United St at es A Horn ey , 

Attorneys for Defendant Hoage. 

Memorandum. 

October 24, 1932.—Order authorizing Ellen C. Triplett 
to intervene filed. 

Motion of Intervener to Dismiss Bill. 

Filed October 26, 1932. 

* • * # * • 

Now comes Ellen C. Triplett, and first having obtained 
leave of the Court to intervene in the above entitled cause 
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says that the Bill of Complaint, filed herein is bad in sub¬ 
stance, and moves this Honorable Court to dismiss [the Bill 
of Complaint for the following reasons: 

1. That the Bill of Complaint filed in the above entitled 
cause does not entitle the plaintiff to any relief iij law or 
equity. 

2. That such facts are not set forth in the Bill iff Com¬ 
plaint to constitute a valid cause of action. 

3. That the facts alleged in the Bill of Complaint |are con¬ 
trary to and at variance with the transcript of the) Record 
of Testimony of the hearing before the Deputy Compen¬ 
sation Commissioner. 

17 4. That the Bill of Complaint contemplates that 

this Honorable Court will weigh the evidence in this 

matter to arrive at a conclusion other than that flound bv 

%> 

the Deputy Commissioner, in the face of substantial evi¬ 
dence to support his findings of fact in the compensation 
order complained of as shown by the transcript |of testi¬ 
mony annexed to the petition herein: that the findings of 
fact therein of the Deputy Commissioner are supported by 
competent evidence in the said transcript of testinjony and 
are final and conclusive. 

5. That the findings of fact and award of the! defend¬ 
ant Deputy Commissioner as shown in the compensation 
order annexed to petitioner's Bill of Complaint aj*e in ac¬ 
cordance with law. 

(i. For such other good and sufficient reasons ad mav be 
shown. AY. 0 AY A’XX GARDTXER, jL 

AW}), for Ellen Triplett, 

i 

Final D error. 

Filed January 11, 1933. 


This cause came on to be heard at this term on motion of 
the defendant Hoage, and intervener, Triplett,! to dis¬ 
miss: and thereupon upon consideration thereof, it iis by the 
Court this lltli dav of Januarv, 1933, 

Adjudged, ordered, and decreed that the bill of complaint 
filed in this cause be and the same is hereby dismissed. 

It is further ordered that all costs which shall be taxed 
and assessed by the clerk of this Court shall be papl by the 
plaintiff. 0. R. LUIIRIXG, Justice. 
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18 From the foregoing decree, tlie plaintiff in open 

court notes its appeal to the Court of Appeals of the 
District of Columbia, which appeal is hereby allowed and 
the amount of the bond for costs shall be One Hundred 
(100) Dollars. O. R. LUHRIXG, Justice. 

Memoranda. 

January 23, 1933.—Bond ($100) on appeal approved and 
filed. 

January 31, 1933.—Order extending time to tile State¬ 
ment of Evidence to February 20, 1933. 

February 20, 1933.—Statement of Evidence—filed. 


Assignment of Errors. 
Filed Februarv 20, 1933. 


1. The Court erred in not holding' the award of the 
Deputy Commissioner dated August 31, 1932, was not in 
accordance with law. 

2. The Court erred in dismissing the Bill of Complaint. 

HENRY I. QUINN, AUSTIN F. CANFIELD, 

Attorneys for Plaintiff. 


Service of copy of the foregoing Assignment of Errors 
acknowledged this 20th dav of Februarv, 1933. 

\V. GAVYXX GARDINER, Jr., 

By AY. G. G. Sr., Attorney for Intervener. 


19 Memorandum. 

Alav 3, 1933.—Statement of Evidence signed. 


Designation of Record. 
Filed Januarv 23, 1933. 


To Frank E. Cunningham, Clerk Supreme Court of the Dis¬ 
trict of Columbia: 

The plaintiff in the above entitled cause, having perfected 
an appeal herein to the Court of Appeals of the District 
of Columbia, hereby requests the Clerk of the Supreme 
Court of the District of Columbia to prepare a transcript 
of record in the above entitled cause to consist of and in¬ 
clude the following papers and proceedings: 
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1. The Bill of Complaint filed by the plaintiff herein. 

2. Motion of Robert J. Hoage, Deputy Comijnissioner, to 

Dismiss Bill of Complaint. | 

3. Memorandum: Order granting leave to Intervene to 

Ellen C. Triplett. I 

4. Motion of Ellen C. Triplett, intervener, to [dismiss Bill 

of Complaint. | 

5. Final Decree dismissing Bill of Complaint, and Order 
allowing appeal and fixing cost bond. 

6. Memorandum: Undertaking on appeal filed and ap¬ 
proved the 23rd day of January, 1933. j 

7. Assignment of Errors. 

8. This designation. j 

HENRY I. QUINN, AUSTIN F. CANFIELD, 

A f t o rn ej/s fo r PI a i nti ff. 

i. 

20 Service of copy of the foregoing Designation of 
Record acknowledged this 23rd dav olf January, 
A. D. 1933. LEO A. ROVER, ‘ I 

Attorney for Defendant , Robert ,f. Jloaye. 
W. GWYNN GARDINER, i Jr., 
Attorney for Intervener , Ellen C.\Triplett. 
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Supreme Court of the District of Columbia. 


United States of America, | 

District of Columbia, ss ; 

i 

L Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the) foregoing 
pages numbered from 1 to 20, both inclusive, t<| be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 54871 in Equity, wherein [Massachu¬ 
setts Bonding & Insurance Co., a corporation, i|s Plaintiff 
and Robert J. Hoage, U. S. Employees’ Compensation 
Commissioner for the District of Columbia, is defendant, 
as the same remains upon the files and of record in said 
Court. j 

Tn testimony whereof I hereunto subscribe my [name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 4th day of May, 1933. j 

[Seal Supreme Court of the District of Coluiiibia.] 

FRANK E. CUNNINGHAM Clerk . 
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60 United States Employees’ Compensation Commis¬ 
sion for the District of Columbia. 

* 

Before Hon. R. J. Hoage, Deputy Commissioner for the 

District of Columbia. 

Eq. Xo. 54871. 

Mrs. Ellen C. Triplett (Widow of George A. Triplett, 

Deceased), ('laimant, 

vs. 

S. M. Siesel Company, Employer: Massachusetts Bonding 
and Insurance Company, Insurance Carrier. 

Statement of Evidence. 

United States of America, 

District of Columbia , ss: 

Be it remembered that this cause came on for hearing, 
pursuant to notice before the Honorable Robert J. Hoage, 
Deputy Commissioner, United States Employees' Com¬ 
pensation Commission, at Washington, I). C. on the 10th 
day of August, 1932. 

The following preliminaries before tho taking of testi¬ 
mony occurred: 

It was admitted that the S. M. Siesel Company is the 
employer of George A. Triplett. It was admitted that the 
said company was subject to the provisions of the District 
of Columbia Workmen's Compensation Act of March 10, 
1932. It was admitted that George A. Triplett was in the 
employ of and rendering service for his employer on that 
date. It was admitted that the said George A. Triplett 
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earned $46.16 a week. It was admitted that Ellen C. Trip¬ 
lett was the surviving widow of the deceased ejmployee and 
that there were two minor children of the deccjdent and the 
said hi Ion C. Triplett. It was admitted that) the funeral 
expenses in the case were in excess of $200. I Whereupon 
the following occurred: j 

61 “The Deputy Commissioner: Now, ^Ir. Quinn, I 
will ask you to state just what your objection is to 
the payment of compensation in this case, if y(j>u will. 

Mr. Quinn: \\ e deny that this man received any injurv 
while in the performance of his duties and ini his employ- 
ment that resulted in his death. 

The Deputy Commissioner: In other words];, you admit 
that he died on the day alleged, but you deny tljiat his death 
was due to accidental injurv within the meaning of the 
Act ? 

Mr. Quinn: That is correct. 


!* 


The Deputv Commissioner: It will be necessarv for vou, 
Mr. Gardiner, to prove that the employee, Geofge A. Trip¬ 
lett, who will be known throughout this record as the em¬ 
ployee in this case, sustained the injury resulting in death 
arising out of and in the course of his employment, and 
that the death arose out of and in the coursd of his em¬ 
ployment.” 

I 

I 

Whereupon Ellen C. Triplett was called as a witness for 
and in her own behalf and, being first duly swqrn, testified 
in substance as follows: 

She resided at 3305 Russell Road, Alexandria, Virginia. 
She remembers the accident her husband had in the early 
part of March, 1932’. She thinks it occurred op Tuesday; 
that she went out on Tuesday night and she did not say 
anything to him on Tuesday night; Wednesday morning 
when he was getting up getting ready to go t[o work, he 
said: “I fell in that hole vesterdav, and I fee) like I am 
taking the grippe.” That Tuesday would be March 8, 
and the claim filed with the Commissioner alleges that the 
injury occurred March 10. The next day afte:r he fell m 
the hole he came home about 3:30 in the aftejrnoon, and 
went to bed. He had said that morning he felt that he 
had the grippe; then she thinks he came home pbout 3:30; 
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she is not positive but it was in the early afternoon, and 
he went right to bed, and she began to treat him for what 
she thought was the grippe. He went back to work tin* 
following morning much against her wishes. That would 
be Thursday morning. He worked all that week; 
62 he worked the following week but she was treating 
him all that time for a cold and was putting sun- 
ray lamps on him, feeling they would help him; that she 
had been treating her children with the lamp and knew it 
was good to have the sun-ray lamps on him; that on Tues¬ 
day prior to the day he died, which was March 26, was the 

last dav he worked. On this Tuesdav he came home at his 
• * 

regular time and when he got home told her, ‘‘I have had 
a heck of a dav," II<* said, “I had neuritis in mv jaw": 
he then went right to bed and never did get up any more. 
He went to bed oti Tuesdav night and was taken to the 
hospital on Friday about 5:30: that he was suffering the 
whole time and was never out of pain. He first began with 
a pain in his cheek; that is what he said he suffered with 
all dav Tuesdav, and when he got home he told her that 
the pain in his cheek was there: the next day the pain 
seemed to have gone to his legs and his arms and his back, 
and seemed to have left 1 i is cheek after that day. lie said 
lie could not sleep. He did not have any rest at all from 
Tuesday until he died, so far as asleep was concerned. On 
Fridav morning he could not move himself at all. He 
was not out of bed. If he got back in a position on the 
bed he could not get up, and she would have to help him 
even to move his arms. I)r. Dodds came over on Wednes- 

dav night—the Wednesdav night before he went to the 

• * * 

hospital. That was the first treatment Dr. Dodds rendered. 
She had called Dr.,Dodd on the telephone on the night of 
March 9. Her husband did not want her to call him but 
she called Dr. Dodd and he told her what to do for a regu¬ 
lar cold. That was the night he came home and went to 
bed. The first time Dr. Dodd actually examined her hus¬ 
band was the Wednesday before ho went to the hospital: 
that he prescribed for him at that time. On Friday he 
was taken to Walter Heed on the advice of Dr. Dodd; he 
died Saturday night, March 26. 

Whereupon the following occurred: 

“The Deputy Commissioner: Can we admit the deceased 
employee died of Landry's paralysis? 
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Mr. Gardiner: There is no doubt about that at all. 

Mr. Quinn: That is admitted. That was the|cause of the 
death. 

The Deputy Commissioner: All right,j that will be 
03 considered as admitted in the record.” 

On cross-examination the witness testified) as follows: 
That on Wednesday her husband came home learlier than 
usual—about 3:30; that he told her that moaning before 
lie went to work he had fallen in one of these 1 
before, and the afternoon of the dav he told 
came home around three or three-thirtv, much learlier than 
he gets home—he used to get home about five) thirty; that 
this occurred on the 0th of March; that he tbld her that 
on \Yednesdav, which is the dav he came home labout three- 
thirty; that lie never came home before at three-thirtv; it 
was on Wednesday morning he complained tp her about 
feeling like he had a cold. 

Whereupon Mr. Quinn handed the witness a! paper writ¬ 
ing consisting of two pages, which were handed to her 
counsel for examination. j 

“Mr. Quinn: Now, Mrs. Triplett, I notice i^i this state¬ 
ment that von sav that on March 10, ‘Mv husband came 
home from work as usual but the next day he j complained 
and said he thought he was getting the grippe’j A. Yes. 

Q. Was it not March 10.’ A. I do not think it was March 
10 or whichever day—you looked it up on the calendar, 
Tuesday and Wednesday were davs we thought. 

Q. This statement was signed by you on Jjune 22. A. 


^ es. 

Q. Your memory of dates was better at that jtime, was it 

w • 

not, than it is just now’ A. 1 do not believe it jis. 

O. You have been ill since? A. It was just a matter of 
whether it was on Tuesday or Wednesday. 

Q. Tuesday would be the 8th; Wednesday wjould be the 

0th; Thursday would be the 10th- A. (Interposing.) It 

was the date following anyway; I do not know which 

04 date it was. j 

Q. Are you sure it was not Thursday, the 10th? 

A. Xo, not as far as Thursday—it happened bn Tuesday 
and on Wednesday it was—he came home. | 

Q. But you said that on March 10, according to this 
statement, your husband came home from woi)k as usual. 
A. Xo. That would be a mistake.” 
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The witness did not see her husband tlie night before the 

morning’ he told her he felt as though he had the grippe. 

She supposes the weather during the first part of March 

was rather inclement. It was damp and rainy and cold. 

That is why the holes were covered up—it was all water 

and the snow was melting; that her husband was a civil 

engineer, and was drawing chains and other things about 

like that: she thinks there had been a snow storm at that 

time and the snow was melting; that her husband never did 

come home wet other than his boots were a little damp, lie 

usuallv took off hi:> boots when he came home; thev wore 
* • 

rubber boots out there: he never changed his clothes unless 
lie was going some place; she would usually have dinner 
ready and unless they were going some place he stayed 
around the house with his working clothes on: if he were 
tired he would put on his bedroom slippers. 


On redirect examination, the witness testified further 
that on Tuesdav night, the dav he fell in the hole, she was 
home, but he did not say anything about it. She left that 
night and went to a party about eight o'clock and arrived 
home about five-thirty. The Deputy Commissioner then 
examined the witness himself, and to his (piestion tlie fol¬ 
lowing testimony appears; Mr. Triplett had his dinner as 
usual that night. She did not remember him changing his 

clothes anv differentlv than before: that he did not sav 
• • • 

anything to her about feeling bad that night at all: she was 
in quite a hurry and told him she was going out, and he 
knew she was going out, and the next dav she asked him 
why he did not tell her last night, but he knew she was 
going out and she guessed he did not want to say any¬ 
thing to her. She does not recall that her husband 

C>5 showed anv signs of having been drenched from 

% * ' 

falling in a puddle of water; that she did not hear 
him complain about it that night: that lie did not complain 
to her the first night about being cold and chillv and suffer- 
ing anv chill or anvthing of the kind: that he did not sav 
anything to her during supper—not until the next morning 
when he had eaten his breakfast and was ready to go, he 
told her he fell in one of the holes the day before; it was 
one of the holes that they put piles in and go down and 
make tests; that she left the house to go on the party about 
half past seven or eight o'clock: that he had had his supper 
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in his working clothes and when she left to gojto the party 
he was still in his wroking clothes; that she dbes not know 
what time he went to bed or changed his clothes; that he 

* i 

came home from his work about five-thirty, pnd they ate 
their supper together. They took about twentk or twenty- 
five minutes, and that she washed the dishes after that. 
Mr. Triplett was not present when she washejl the dishes. 
She herself dressed afterwards; that she onlv thlked to him 

• i 

during the supper hour, which was approximately between 
twentv or twentv-five minutes. That she did not notice anv 

• • I - 

difference in his actions or conversations durjng the time 
she spent with him at dinner than she previously had; that 
the following morning he said he felt like he ha<jl the grippe, 
and she told him he had better see a doctor f<pr it, but he 
went right to work; the only time he ever complained of a 
cold or feeling like he had a cold was the morjiing of that 

dav on which he came home from work earlier! than usual. 

* 

The witness testified further that her two children are liv¬ 
ing with her, and are dependent upon her husband for 
support. 

i 

Whereupon Dr. Thomas F. Dodd was called as a witness 
for and on behalf of the Claimant and, being first duly 
sworn, testified in substance as follows: 

Ilis address is 15 Arlington Avenue, Alexandria, Vir¬ 
ginia: he is a graduate of the Medical College |of Virginia 
in 1908; that he is a registered physician in fjhe State of 
Virginia: that he is engaged in the practice j of general 
medicine: that he is not a surgeon; that he lu^s practiced 
since 1908: that In' had known the decedent ever since he 
was three or four years of age; that he had the Opportunity 
to observe the decedent prior to the accident and so far as 
he could determine he was a man in perfect j health: he 
never complained, he never was sick; he never! was called 
to see him, and he has been the family pljysician for 
fid a number of years; that he was his private physician; 

that lie saw him prior to the recent accidlent in 1929 
for an acute cold; that about March 9 he wasj eating his 
dinner between six and seven o’clock when his phone rang, 
and he answered the phone, at which time Mifs. Triplett 
said, 44 Archie is awfully sick: would you mind cojming down 
to see him?” He told her he would, he woul|d be right 
down, and before he hung up the receiver she tojd him that 
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Archie said it was not necessary for him to come down at 
all for him to see him, and he gave her some instructions 
over the telephone to go to the drug store and get some 
minor drugs because he said he thought the decedent was 
taking cold, and Mrs. Triplett told him if the decedent was 
not better and did not go to work she would call him, and he 
could then come to se the decedent in the morning. He did 
not see the decedent professionally until the ‘24th of March 
when he found him in bed. He gave him a thorough exam¬ 
ination because the decedent complained of feeling bad for 
some time. The patient was complaining of neuralgia, 
pain in the face, that is what he said he had, pain in tin* 
face. The witness prescribed anodyne and a bromide for 
sleep. He saw him the next day and he was not getting any 
better. The pain had left his face and lie was complaining 
of pains in the lower extremities. The first time lie exam¬ 
ined him. he examined the heart, lungs, temperature, pulse, 
etc. That on the 25th the patient did not have any difficulty 
in moving the lower extremities; that evening (the 25th) 
he saw him again, he was still complaining of pain: the 
pains were getting worse, and the witness .just continued 
what he had given him, and said he would run in again the 
following morning. On the morning of the 26th he saw him 
and he was still complaining, and was nauseated a little bit. 
The witness thought he had better change his prescription 
and give him something else and did give the patient a pro¬ 
scription and told him to have it tilled. That was about 
lunch time. The patient called him at his office and said he 
was feeling very much worse, and when the witness got 
back to the patient he was completely paralyzed in the 
lower extremities: this was the evening of the 25th. He 
was complaining that he could not swallow any of the 
medicines that he had left and suggested that they take him 
to the hospital. The witness carried him down, put him 
in his own car and took him to Walter Reed Hospital: 
67 that at this time the patient was well developed, well 
muscled, there was no emaciation, no elevation of 
temperature, that was no debility. The patient weighed 
one hundred sixty-five pounds and was a well developed 
man. The doctor took the patient to the hospital and when 
thev got there thev had a consultation, had X-ravs taken. 
He went back home. Later that night the hospital called 
the doctor and told him he had better come over and bring 
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the patient’s wife. They got there betweeii eleven and 
twelve o’clock and left about one o’clock on the morning 
of the 26th inst., at which time the patient wa|s still living, 
but he was in a very bad condition. He could not get his 
breath, could not swallow, and was air hungry. He could 
not get any air in his lungs. They said something about 
giving him a transfusion. He took the patient’js wife home, 
and later on they called him up and told hinj the patient 
had died. He can say that the patient died frpm acute as¬ 
cending paralysis, otherwise known as Landrvj’s paralysis. 

Whereupon the following occurred: 

i 

“Mr. Gardiner: Doctor, was this the approximate cause 
or the indirect cause or the direct cause of tliej death? A. 
I think it was the indirect cause of his death. ! 

Q. What was the indirect cause of his deatl|i? A. Lan¬ 
dry’s paralysis. 

Q. Yes? A. 1 think that was the direct c 
death. 

Q. The direct cause of his death? A. Yes.”! 

I 

The witness did not take down any history from the pa¬ 
tient as lie examined him. The onlv thing h^ put down 
when he saw him was the dates. That is all. That Mr. 
Triplett gave him the history and told him he fell in this 
hole of water the dav before tliev called him On the tele- 

• • i 

phono: that he was backing with a tane and he backed into 
this hob/ of water, and he asked the decedent wjhy they did 
not have the hole filled up and was told by tlje decedent 
that he did not know. The decedent said he dill not know 
it was there. The hole was filled with water aijid he could 

not see it. and he told the witness that evjer since he 

68 had been feeling bad: that he did not halve any en¬ 
ergy to do anything: he told him he went to work 

everv dav but he felt like he was losing ground all the time, 

. . . • i * 

although he had no pains but felt weak and loss <if strength. 

1 

The Deputy Commissioner then offered in evidence with¬ 
out any objection the weather report supplied by the Bu¬ 
reau of Agriculture covering the 7th, 8th, Oth and 10th of 
March from 8 A. M. to 4:30 P. M., and it was noted with¬ 
out objection that the report did not show any precipitation 
on the 8th inst: that there was no precipitatioii from the 
6th to the 14th inst. 


i 
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The witness did not ask the decedent at the time lie took 

the history whether or not he was in "ood or bad health; he 

knew that his health had been ixood because he would see 

him once or twice a week. They would play cards together. 

The decedent’s familv and his own familv were intimatelv 

• • • 

associated, and lie did not ask his previous history, know¬ 
ing him so well; that the decedent had been in perfect 
health so far as he could see prior to the accident, and he 
knew of no history of any specific fever or illness of any 
kind; that the decedent had been in perfect health for two 
years prior to the accident; that he was one of the closest 
persons to the decedent: that there was never a party in 
the community that they were not there: that he was pres¬ 
ent at the autopsy performed on Mr. Triplett at Walter 
Heed Hospital: 

Whereupon the following occurred: 

“The Deputy (Vnnmissioner: When you irot this history 
of the man's falling in this post hole on the 8th or 10th of 

March-A. (Interposing.) Yes. 

(}. Is there any causal relation between that and tin* pre¬ 
cipitation or activation in the acute paralysis you found? 
A. In my mind there was. 

Q. Just how do you connect that up? A. By a process 
of elimination. 

Q. Will you just explain that ? A. It says that Landry’s 
paralysis may be due to various things: infection, 
(19 exposure to cold, infectious diseases like typhoid 
fever, scarlet fever and other fevers, and it may be 
due even to tuberculosis. In tin* post mortem report every 
other condition was eliminated: no infection was found ex¬ 
cept in th(‘ spinal cord.” 

That they found an infiltral condition in the spinal cord. 

“ Bv the Commissioner: Your testimonv is. then, what 
• • 

you heard said at the time. Doctor, and is based on what 
you heard ? 

By Mr. Gardiner: And what he observed? 

A. The pathological findings and process of elimination. 
The man did not have scarlet fever; there was no infection 
of the tissues: there was no elevation of temperature; pulse 
and temperature were almost normal up until the very last. 
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and I could not, bv mv medical knowledge determine that 

* . * v . i 

the cause of paralysis was due to anything el^e than this 
injury he received by this extreme cold following his fall¬ 
ing into this icy water. 

Bv the Commissioner: Then, if vou determine that bv 
elimination, do you mean that you are not abl|e to give a 
direct connection with this thing in any way, t|hat is with 
the falling into the hole? A. Naturally, it is njiy opinion; 
it is my opinion that the Landry’s paralysis wa$ secondary 
to this injury and the fall in the hole. 


i 

By the Deputy Commissioner: Is it a fall or—clan you give 
us any real connection? Was it due to the fall, k bruise or 
a jar or shock or the drenching, or what was it ?j A. I am 
not in a position to say whether it was due to a fall or due 
to the drenching. j 

i 

j 

By Mr. Gardiner: What is your opinion? Aj. It is my 
opinion that it is. | 

Q. Due to what ? A. To the fall in this c(old water. 
70 Q. Do you know of any particular shock that was 

occasioned bv the fall? You do not, do you? A. I 
was not there. I did not see the fall. I 

Q. From the history that was given you. Doctor, of 
course: would it have been caused bv the drenching or bv 

• > i • 

any shock? A. It could be caused by either ope, in my 
opinion. j 

i 

By the Deputy Commissioner: You have no opinion then 
as to which one it mav be connected with. 

By Mr. Quinn: What was the last question? j 

The Deputy Commissioner: I asked him if it wjere not a 
fact that he had no opinion as to which it could be connected 
with ? | 

By Mr. Gardiner: In your opinion was it caused by any 
one of those causes. 

A. Yes.” j 

On cross-examination, the witness testified as follows: 
That he found no evidence of any physical injuify to the 
patient from a fall in the way of a bruise or a contused con¬ 
dition or injury of any kind to his body, and the only his- 


1 
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torv lie got was falling in the liole: that lie said he had felt 
bad ever since he was in the hole, that was all. 


On redirect examination, the witness testified that it was 
about five o’clock on the night of March 9, that he received 
the telephone call from Mrs. Triplett or Mr. Triplett, at 
which time all Mrs. Triplett said to him was that her hus¬ 
band was feeling badly and wanted him to prescribe some¬ 
thing for a cold and that he felt like he had a cold; that 
nothing further was said to him at that time; that she told 
him her husband had come home that evening with a cold 
and was feeling badly; on redirect, the witness testified that 
the decedent from time to time went to other parts of the 
country on .jobs but that he was in Alexandria since 1929; 
that in 1929, he treated the patient for an acute cold for 
about two days; that he is no relation to the Tripletts; that 
his wife is about a sixth or seventh cousin to the decedent; 

the witness also testified that in his opinion trauma 
71 could have caused Landry's paralysis and that he 
did not find any evidence of trauma in this case, nor 
did the autopsy show any; 


“By Mr. Gardiner: Would a falling in water and drench¬ 
ing constitute trauma in your opinion? A. Well, a fall may 
cause the trauma. 

Q. But I mean: Do you mean to say that the drenching 
in water would not result or could not result in this Lan¬ 
dry's paralysis? Do you mean to say that this drenching 
could or could not cause this Landry's paralysis? A. It 
may cause paralysis. 

Q. It may caus'e it. A. Yes. 


Mr. Quinn: The drenching would cause Landry's paraly¬ 


sis, he savs. 

Mr. Gardiner: lie did not say it would, lie said it could. 
The Witness: It could. 

Mr. Quinn: Have you ever known a case where it caused 
Landry's paralysis? A. I am not familiar enough with the 
disease to go into all the cases that have happened.” 


Whereupon, by consent, the Deputy Commissioner in¬ 
serted in the record the following quotations from page 9S1 
of the 11th edition of Osier's Principles and Practice of 
Medicine: 
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“Acute Ascending: (Landry’s) Paralysis. 

Definition: An acute ascending- flaccid paralysis begin¬ 
ning in the legs and spreading upwards, without joss of re¬ 
flexes or disturbance of sensation. The termination is in 
complete recovery or death, in which case no gross nervous 
system lesions are found. 

Ktiologv and Pathology: The disease occurs ljnost com- 

• * *■ • # . i 

monlv in males between the twentieth and thirtieth years. 

• I • 

It has followed the specific fevers and various Organisms 
have been isolated. There is a form of the epidemic polio¬ 
myelitis with an acute course and a picture Similar to 
Landry’s paralysis. Spiller in a rapidly fatal ckse found 
destructive changes in the peripheral nerves aijid altera¬ 
tions in the cell bodies of the ventral horns.j He sug- 
I'l gests that the toxic agent acts on the lo\|er motor 
neurones as a whole, and that possibly tjie reason 
why no lesions were found in some cases is that j the more 
delicate histological methods were not used. It lias much 
similarity to acute polyneuritis. The view that it jis a func¬ 
tional disorder is supported by the study of case*) in which 
no lesion has been found. 

Symptoms: Weakness of the legs, gradually progressing, 
often with tolerable rapidity, is the first symptom. In 
some cases within a few hours the paralysis of the legs be¬ 
comes complete. The muscles of the trunk arej next af¬ 
fected, and within a few days, or even less in mpre acute 
cases, the arms are also involved. The neck miiscles are 
next attacked, and finally the muscles of respiration, deglu¬ 
tition, and articulation. The reflexes are lost, but!the mus¬ 
cles neither waste nor show electrical changes. ;The sen¬ 
sory symptoms are variable; in some cases ginglipg, numb¬ 
ness, and hyperaesthesia have been present. In jthe more 
characteristic cases sensation is intact and the sphincters 
are uninvolved. The spinal fluid shows no specific'features. 
Enlargement of the spleen has been noted. Bulbar symp¬ 
toms may be early and there are cases in which the picture 
has been acute descending paralysis. The course o|f the dis¬ 
ease is variable. It may prove fatal in less than tjwo days. 
Other cases persist for a week or for two weeks, ijn a large 
proportion of the cases the disease is fatal, usualljy by res¬ 
piratory failure. One patient was kept alive for| 41 days 
by artificial respiration (C. L. Greene). 
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Diagnosis: This is difficult, particularly from certain 
forms of multiple neuritis, and if we include in Landry's 
paralysis the cases in which sensation is involved distinc¬ 
tion between the two affections is impossible. We ap¬ 
parently have to recognize the existence of a rapidly ad¬ 
vancing motor paralysis without involvement of the spinc- 
ters, without wasting or electrical changes in the muscles, 
without trophic lesions, and without fever—features suf¬ 
ficient to distinguish it from an acute myelitis or spreading 
poliomyelitis. It is doubtful, however, whether these char¬ 
acters a 1 wavs suffice to enable us to differentiate the cases 
% 

of multiple neuritis. The cases of poliomyelitis with the 
picture of an acute ascending paralysis should not be dif¬ 
ficult to recognize during an epidemic. 

73 Treatment: The comfort of the patient should be 
studied: frequent change of posit ion is useful. An 
effort should be made to give sufficient food. The bowels 
should Ik* kept open and retention of urine avoided. 
Lumbar puncture should be done at once and repeated daily 
for some days. Sedatives may be required for discomfort 
or pain. Atropine is advised, especially in view of the 
danger of excessive bronchial secretion: gr. 1 100 (0.0006 
gm.) can be given four times a day. Artificial respiration 
should be done if necessary, in tlie hope that the paralysis 
has reached the height and will soon subside. Convales- 
cenee required no special treatment: massage is useful." 


Whereupon Dr^ Hugh W. Mahon was called as a witness 
for and on behalf of the claimant and, being first duly 
sworn, testified in substance as follows: 

That lu» is a licensed physician, a major in the Medical 
Corps of the United States Army, a graduate of Columbia 
University in 1916: that he is at present a pathologist on 
laboratorv service in the Armv and has been since 1921: 
that he performed an autopsy on the late George A. Trip¬ 
lett : that he had a summarv of the medical historv secured 
at the hospital, which was transmitted to him. He had a 
record of their brief of the history. He did not have their 
history itself. The history showed a cold three weeks prior 
to the admission, the patient continued working up to 
March 23, 1932, when he developed pain in the right leg 
and left side of the skull. This was diagnosed and treated 
as facial neuralgia without relief. About three A. M., on 
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the day of admission, 1 ho patient found himself partially 
paralysed, legs completely and arms restricted, jlifficulty in 
speech, and diplopia. He suffered from air hjunger, but 
denied head aches at that time. He was admitted to the 
hos])ital March ‘Jo, 1932. at 7 I\ M. He came in as a litter 
case. The examination at the time of entry showed a well- 

♦ i 

developed and well nourished individual. The) skin was 
dry; the tongue was coated; the lips were dry; ho general¬ 
ized adenopathy; radials equal, compressible, good volume, 
blood pressure 130 90; heart, apex in fifth interspace, three 
and one-half inches from mid-line. The only specific thing 
is in regard to the absence from all reflexes, but cuta- 
74 neons sensation was present. That was lan impor¬ 
tant item of the diagnosis; another important find¬ 
ing as a determination of tin* affair was his bipod count; 
it was increased to thirty-two thousand five hundred, with 
93// polys. The brief duration of the patient’s stay in the 
hospital did not give them much of a chance. Hje was not 
there quite a day. The increased blood count indicated to 
the doctor that the patient died with terminal pneumonia 
from the previous indications; there was nothing in the 
history that states it definitely or that he wps having 
infections, but it was evident that there was i a rather 
marked infection of some place around the spina^ tract be¬ 
cause the pneumonia was not very evident outsidj? of some 
congestion in the patient's lungs. The picture |was con- 
/used and the blood count threw them off for j the time 
being. There conclusions were that the blood count was 
due to a terminal pneumonia, which was the resijilt of the 
paralysis of the respiratory organs. That he performed 
the autopsy. That the records of the hospital disclosed a 
cold three weeks prior to tin* injury, and that th|e patient 

died within twentv-four hours after his admission.) 

* 

j 

“By Mr. Gardiner; And, in examining the patiept in this 
autopsy, or rather the body, did you find any major defeets 
of the body which might have caused this condition, other 
than this submerging? A. You see, we have no lpstory of 
such submerging. 

Q. Did you find any major defects? A. He locked like 
a perfectly nourished and well developed individual and all 
his internal viscera was in good condition; in fabt, there 
was verv little wear and tear on his organs. 
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Q. Now, Doctor, in your opinion, if you were told that 
this patient had had a drenching: on the 8th day of March 
and on the 9th day that the temperature at that time was 
below, say 3f> decrees, and above 30 degrees—— 

The Deputy (’ommissioner (interposing): Which is that, 
the temperature? 

Mr. Gardiner: Yes. 

The Deputy Commissioner: That is tlie fahrenheit tem¬ 
perature of the outside. 

Mr. Gardiner: The fahrenheit temperature, I be- 
77) lieve at that time, was about 31 or 32 degrees. 

The Deputy Commissioner: The fahrenheit tem¬ 
perature on the Sth, the mean temperature was 2b and the 
departure from normal was —14: on the 10th, the mean 
temperature was 22 and the departure from normal was 
—19. 

I am reading from the weather report that we have been 
discussing previously. 

Mr. Gardiner: The 8th was what I wanted. 

Mr. Quinn: That was, that drenching, had taken place 
about 2:30 in the afternoon, though. 

Mr. Gardiner: Suppose 1 phrase this question this way: 
Suppose you were told that the patient had had good health 
for several years prior to March 8th, 1932, and on March 
8th, 1932, at approximately 2:30 in the afternoon, with a 
temperature of approximately 26 degrees fahrenheit, the 
patient had received a severe drenching which wet all of 
one leg, almost up to the hip, and thereafter- 

The Deputy Commissioner (interposing): Where is the 
evidence that he received a severe drenching which 
drenched him all up one leg to the hip? 

Mr. Gardiner: He was drenched on one leg. 

The Deputy Commissioner: 1 will let that stay in with 
the understanding that it will be shown- 

Mr. Gardiner (interposing): I will take it out, then. Let 
me ask it this way: That he was drenched on one leg, and 
worked the remaining part of the day until quitting time 
approximately four o'clock and on the next day, which was 
the 9th, he complained of a cold, and on the days prior he 
continued to work, work every day, but he complained right 
along, and on the 23rd, was it—the 23rd day of March he 
was restricted to his bed and- 

Mr. Quinn (interposing): On the 24th. 
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76 “Mr. Gardiner: On the 24th he was restricted to 
his bed, and later he developed a neuralgi.s of the 
face which extended, on the next day, to the linjbs- 

The Deputy Commissioner (interposing) j Just one 
moment; he “thought" that he had a neuralgia of the face 
and the next dav he found paralysis of the lidibs. It was 
not stated that the neuralgia extended there. 

Mr. Gardiner: And the next day there was a paralysis of 
the limbs and he was taken to the hospital on tljie 25th, and 
he died of Landry’s paralysis. In your opinion, what 
would be the cause of that paralysis? | 

Mr. Quinn: If you can say, Doctor. 

Mr. Gardiner: Yes, if you can say. 

Mr. Quinn: We don’t want you to make a guess at it, 

Doctor, but will you give us a real opinion? A. I do not 

think anybody in medicine cut/ say what causes Landry’s 

paralysis. 

1 

i 

By Mr. Gardiner: In your opinion, what d'ould be a 
cause? A. In my opinion, the same as a man gpes out and 
gets pneumonia, this man apparently got his cojd from the 
submerging and Landry’s paralysis from the cqld. 

Q. Could you say, or not, Doctor, that the Landry’s 
paralvsis was the result of the cold? 

The Deputy Commissioner: You mean precipitated by 
the cold or the result of it? 

The Witness: There is a casual relation between “flu” 
and Landry’s. 

Mr. Quinn: Between what? 

A. Between influenza and Landrv’s. At leastl they have 
been associated. Whether there are the two diseases at 
one time, we do not know. I 


t i 


Mr. Gardiner: There is a difference of opinion? A. 

There is a difference of opinion, yes; therh is plenty 
differences of opinion on Landry’s and there is a 
ference on the pathology of Landry’s paralysis 
symptoms of Landry’s. In fact, Landry himself 
the pathology of the disease; he called it “LandH 
sis” because he could not find symptoms and he di$ not have 
the proper diagnostic basis or .Spain to work with. | We have 


lot of dif- 
and even 
never saw 
’s paralv- 


i 

I 

i 
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been following the symptoms in ascending paralysis, Lan¬ 
dry's paralysis and a lot of others, and that has all been 
put into a hodge podge of “Landry's" paralysis, because 
you cannot prove it to be something else. 

Q. In your opinion, could Landry's paralysis be attributed 
to an infection or any other condition caused by a period of 
three weeks' cold which later developed into pneumonia? 
A. He had no other symptom of any other condition, other 
than lie* paralysis, tin* congestion with edema and terminal 
alveolar pneumonia. 

Q. And there is nothing else that you can give? A. And 
Landry's paralysis. There is nothing else in this history, 
not anything essential, outside of the fact that he has a cold. 
That is putting forward the logical part of it. 

The Deputy (’ommissioner: An injury occurring this way, 

getting one leg drenched, do vou think that could have been 

the precipitating cause of the cold ? A. It is very possible, 

sir. We had another man die from a wetting that he got in 

Rock (’reek Park: he died from phlebitis. When you get 

vour feet wet, von can surelv die from it. 

• • • 

Q. But that is not a parallel case. The phlebitis is a dif¬ 
ferent kind of disease entirelv. A. Oh, ves. 

Q. Is there really a casual relation between in your opin¬ 
ion, between getting his leg drenched on the 8th of 
78 March and the Landry's disease from which he died 
on the 26th? Is there a casual relation between the 
two? A. There is a possible casual relation. 

Q. Is it more than a possibility, or is it more of a proba¬ 
bility? A. It is a more possible following sequence of 
events, if it is a sequence. 

Q. Would vou sav it is a probabilitv in this case that that 
was the precipitating cause? A. It is the probable cause. 

Q. That is what you say? A. Yes. 

Mr. Gardiner: There is nothing else that you can attribute 
it to? A. I do not know anything about his previous his¬ 
tory. The fact that he died of these symptoms that were 
Landry's paralysis, the symptoms that are suggested—that 
may have been the result of the cold or the result of 
paralysis. 


Mr. Gardiner: That is all." 
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The cross-examination, the witness testified as follows: 

i 

That the history which the doctor referred to was not 
given to him; he was not on ward duty but that that was the 
history which they extracted from the hospital records to fill 
out their own proofs and files. That the witnesjs had with 
him the original hospital records, whereupon th£ following 
occurred: 


‘‘Mr. Quinn: Now, if the man had been suffering from 
cold for tliroe weeks prior to his admission in tile hospital, 
then lie had a cold for some days prior to March 8, did he 
not? A. I do not know. How do I know? 

Q. Would it not be true? A. Why would it? | 

Q. I say- A. (Interposing.) As far as wt know, he 

had a cold three weeks before. That is all we k^iow. 

Q. Yes. So if he had a cold three weeks before then he 
must have had a cold some days prior to the injury on 

79 the 8th of March, because the 8th of March is seven- 

' 

teen days from the 25th. 

i 

Mr. Gardiner: 1 object to that, that is an argumentative 
quest ion. 

The Witness: 1 can see what vou sav. If thelhistorv is 
correct, surelv. 

Bv Mr. Quinn: And the historv was gotten from the man 
and his family? A. I think from his wife. 

Mr. Gardiner: He should say if he knows. H|e said he 
did not take it. 

Mr. Quinn: We are taking what he has. 

Mr. Gardiner: You asked how he got it. 

Mr. Quinn: And if he had the cold prior to the date he 
is supposed to have stepped in the hole of watejr as con¬ 
tained in the hypothetical question, then the drenching in 
this case, did it, in your opinion, have anything to do with 
the paralysis ! A. Not if tlie drenching was after the cold.” 

I 

The witness testified further that the ordinary cold is 
not a specific fever. That influenza would be [classified 
among specific fevers. When the patient got to tluf hospital 
there was no record of his having influenza. A respiratory 
cold is the usual thing which precedes this condition and 
we get that in these myelitis cases; that infantile baralysis 
may come as a result of a nasal cold; that very often they 
find nothing preceding the history of paralysis to indicate 
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what it comes from. That the witness would not follow 
Osier as an authority because he is a general medicine man. 
He was a pathologist and a very good one. If the patient 
had had a catarrhal condition that could cause infection 
which would bring on Landry's paralysis unless it was long 
continued—chronic. Thev associated with this condition 
the acute cold, and that has not been eliminated so far as 
the witness is concerned. There are a number of other 
things which could bring on Landry's paralysis than the 
drenching which the decedent received that dav, as well as 
things which were likely to have happened to a man work¬ 
ing on a job which was continually wet, muddy, working- 
out in the open, under conditions assumed by the weather 
report. 

SO Whereupon Dr. John M. Ladd was called as a wit¬ 

ness for and on behalf of the claimant and, being 

lirst dulv sworn, testitied in substance as follows: 

* 

He is a graduate of medicine from George Washington 
Lniversity in 1916, and practiced in the District of Colum¬ 
bia, and specializes in the treatment of nervous and medical 
diseases; 

Whereupon the following hypothetical question was pro¬ 
pounded to the witne ss: 

“Mr. Gardiner: Doctor, if you were told that a man in 
good health for several years prior to March 8th, at about 
2 ;.’{() o'clock on March the 8th of this year received a drench¬ 
ing of one of his legs while working in tin* temperature 
which at that time was approximately 20 degrees faliren- 
heit, if you were told, in addition to that, that on tin* next 
preceding day in the morning he said that in* had a cold and 
that on that date he returned home from work at 3:30 and 
went to bed, and that on the following day and up until 
March the 24th, he continued to work but said that he had 
a very bad cold, and felt very, very badly, and on March 
24th, * ' ‘ that lie came home on the 23rd and com¬ 

plained that In* was very ill and was confined to his bed 
and under treatment by a physician, and that he thereafter, 
on the 24th, developed a neuralgia on the pains which later 
developed into a certain paraysis of the limbs which as¬ 
cended, and that on the 25th, this paralysis became so acute 
that he was unable to move without assistance, and that 
later the paralysis resulted in such a way that he was un- 
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th ease and 
the evening 


able to drink with ease, or move his tongue w 
had difficulty with his speech, and on the 25th, 
of the 25th, he was taken to the hospital and] he died on 
the morning of the 26th, and the autopsy showed no serious 
impairment of his physical body, could you foifm any pro¬ 
fessional opinion as to the—and he died of Landry's paraly¬ 
sis and the autopsy showed no physical impairment beyond 
slight infection of the spinal cord—would tlujre by any, 
could you form any professional opinion] as to what 
81 caused his death? A. The direct cause of death? 

Q. Would there be, first, would tlieije be—Yes, 
what would vou sav would be the direct cause?! 

The Deputy Commissioner: It has been adijnitted that 
the direct cause of death was Landry’s disease. 

Mr. Gardiner: In your opinion. Doctor, would the fact 
that he had this cold and the fact that he received the 
drenching, would that have any casual connect ibn with the 
paralysis which was the direct cause of his deatlji? A. Ad¬ 
mitting the man died with Landry's paralysis, aijd with our 
knowledge of that disease, and our associated (knowledge 
of this condition, and the spinal cord infection, and the 
portal of entry through the nasal and pharyngeal regions, 
1 would say that the history of the exposure to thje elements 
of the weather precipitated, certainly, that the subsequent al 
development of what was taken to be a cold wjas, as the 
Doctor said, ‘‘flu", and was more than or had inore than 
the casual relation to the subsequent development of Lan¬ 
dry's paralysis. 

Mr. Quinn: More than what? A. More than a 'casual re¬ 
lation. In my opinion, it is a contributing cause* as given 
oil the official death certificate. For this reason—jrou heard 
the discussion of the Landry's paralysis. Severajl authori¬ 
ties sav it is infections conditions or the result !of an in- 
feet ions condition acting upon the central nervous system 
from, particularly, the spinal cords, very similar I to infan¬ 
tile naralvsis that vou have heard referred to. We do not 
* • • 

know the direct cause, but we do know that in njany con¬ 
ditions these infectious conditions have preceded of are pre¬ 
ceded by a respiratory infection, however slight, j maybe a 
nasal infection, catarrhal sometimes, neuralgia oif because 
all of those infections come through the nasal and pharyn¬ 
geal portals, through the sinuses and after ar^ incuba- 
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tion period these individuals develop Landrv's paral- 
82 ysis. 

In the epidemic of flu we had three of four differ¬ 
ent causes that we had, and sleeping sickness, diseases of 
that sort, came through the entrance of the vent to the 
nasal portals and resulted in the injury. Taking: this his¬ 
tory, I do not see how one without a knowledge of Lan¬ 
dry's paralysis can disassociate that injury, that is his 
historv of feeling had. coming home earlv, as vou sav, 
being treated for or prescribed for over the telephone for 
what would be properly denominated a cold. Unfortu¬ 
nately, T did not see the man at the time nor did the Doctor 
who prescribed for him see him, but this condition ap¬ 
parently came on after a reasonable period of incubation 
within a very reasonable period of time, although no one 
knows the period in which it takes Landry’s paralysis to 
develop and l don't know whether the tissues of his ner¬ 
vous system were impaired or infected or not. 1 do not 
know. Of course, the autopsy indicated the type of in¬ 
fection. 

Now. as to these authorities, the earlier authorities, 
among them Landry, describes these diseases in bfl, laid 
considerable stress to trauma. You will find some of the 
old books say a “cold”, use the word “cold”. Unfortu¬ 
nately, I did not bring the book over here, but I think it 
is Stuart's book on Neuralgia, and some of the other gen¬ 
eral books, 1 cannot name them all, but that is available 
to you, of course. 

I do not think that with our knowledge of this disease, 
you can deny the relationship existing between these con¬ 
ditions. 

Now, unfortunately, we do not have a better description 
of the lung pathology in this case. We have heard it re¬ 
ferred to as pulmonary congestion or pneumonia. The 
fact remains that he had an infection or an infectious con¬ 
dition which is not at all unusual in cases of Landry's 
paralysis. < >f course, we do not see all of the cases- 


By the Deputy Uommissioner: 

Q. (Interposing.) And your theory is that Landry's 
paralysis naturally follows an infectious process. A. I 
think vou have to admit that Landrv's paralvsis is an 
infectious disease, from pathology—that is, under the 
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microscope. It is an inflammatory condition. So 
So is pneumonia an inflammatory condition. Xo one 
will deny that the exposure first of |all is bad; 
you have the germ that you find in cases of pneumonia but, 
in Landry's disease you do not have any specific germ and 
you won't deny that those factors are combined with or 
precipitating. It is a very nice symptom and I think it 
has to be taken in toto with in tlie others in order to arrive 
at any definite opinion. Limiting yourself tp this case, 
the relationship between the alleged injury, add 1 use the 
word “injury”, not in the sense of a cut of it lie tissues, 
but 1 mean a trauma such as would result from dropping 
a man into a pool of icy water, or hot water—trauma does 

not necessarily mean a cut or a- 

Q. (Interposing.) Would it require somewhat of a shock 
to precipitate this condition? A. “Shock'' is a jmoad term. 

I sac that this condition is not an unsual one!: vou have 
• • . • 
a lowered body vitality and that predisposes to a subse¬ 
quent development of anything. 

Q. And you know that the worst storm in the [winter was 
on the fith of March and the temperature went] low, away 
below freezing for two days before this injurV occurred, 
and that the general condition of the weatherf was cold, 
worse than we had had at any time. The exposure whether 
a man was going to or from his work, or was around his 
home, would probably be equal to the exposure jthat a man 
would subsequently subject himself or be subjected to on 
this job, excepting that he stepped into the hefle and got 
one leg wet. Can you say, definitely, Doctor, thht the pre¬ 
cipitating cause was the drenching caused by stepping in 
the hole or is this a thing that is just as likely [to happen 
or to have been brought about around the home or else- 
where? A. I do not think you can say definitely, but let 
me answer it this way: Landry’s paralysis c^an be de¬ 
veloped in individuals when they are around |the home, 
but it is too close a relationship between these factors that 
you have just stated in the clinical history that! followed, 
and the developments of the Landry’s paralyses. 

Q. You moan the drenching of one leg on this!date? A. 
It does not make any difference, just a i^asal cold, 
84 any of those factors that would result iiji a lower¬ 
ing of the vitalitv enter into it. How much ^hev enter 
into it no one can tell you. Whether he had submerged two 
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legs or his whole body, whether he had stayed there two 
minutes or an hour seems to me, from my knowledge of 
this disease, irrelevant. Of course, anything is relevant 
in the final analysis, but vou have to take into considera- 
tion all the factors. 

Q. I am afraid I don't make myself clear or state the 
point exactly: He stepped in the hole around two o'clock 
in the afternoon and he drenched one leg and he went 
home and there were no visible effects noticed by his wife, 
and he ate his supper, and he did not change his clothes, 
there was nothing noticed of a chill or shock or anything 
of the kind, but the next morning he said he felt bad and 
that he had fell in the hole the dav before. That was the 
first mention of it. ('an you determine definitely or with 
anv suretv that getting his leg wet the dav before was the 
precipitating cause of this cold and this other condition’ 
A. I would say that I would not expect a man who was 
submerged in water going home three hours later, that he 
would complain of symptoms of bronchitis, influenza, or 
pneumonia. 

Q. Would you expect some indication of those things? 
A. Xo. His vitalitv was such that that would not be no- 
ticed immediately; the infection must incubate for a cer¬ 
tain period of time. Xo one will deny that. It may be 
thirteen hours—Well, thirteen hours is a short period 
for anv incubation of that sort. 1 would not think so much 

about it if this man had or if vou told me this man 

* 

had gone into a shop, fell into a hole, and went immedi¬ 
ately home and claimed that he had these symptoms. It 
takes a considerable time, or a reasonable time for incuba¬ 
tion to progress. 

Q. How long, Doctor? A. The period of incubation of 

most infectious diseases varies from twenty-four hours to 

four or five da vs. 

* 

Bv Mr. Quinn: Did vou sav twentv-four hours? A. Yes. 

• v » * * 


By the Deputy Commissioner: 

Q. W hat would you say about seventeen or eighteen 
hours ? A. I would say that is within reason, in the 
85 range of probability. 

Q. That it would develop that quickly? A. Yes. 
You can have a man working with you today, examine him 
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in the morning and find him in excellent physical health, 
and in the afternoon have a full fledged case of pneumonia 
but in such a case as that the infection has ijicubated or 
the period of incubation has progressed because of a 
lowered vitality. ! 

Q. And you think the period in this case is aj reasonable 
period for the development of the germ? A. There is no 
doubt about it. T don't know what the germ is! but speak¬ 
ing generally, using the term, it is a reasonably period of 
incubation. i 

i 

Q. Is there not something in the history tojshow what 
germ was found in the spinal column? A. I do not think 
thev found anv germ. If thev did it will be the first time 
they found one from Landry's paralysis. 

I 

By Mr. Gardiner: It does not show any particular germ 
or kind of infection? A. It does or does not ? 

The Deputy Commissioner: The report saidj that they 
found infection. | 

Mr. Quinn: Yes. 

The Witness: Yes: that is from the inflammatpry tissues 
of their natural reaction. I 

The Deputy Commissioner: The impression! stated by 
Doctor Mahon in his report of the autopsy is as follows: 

“Clinical historv is suggestive of acute ! ascending 


myelitis. The lack of decided perivascular infiltrations in 
cord is against poliomyelitis. The pathology isslimited to 
congestion of cord, small hemorrhages, occasional slight 
perivascular infiltration by lymphocytes, with |degenera¬ 
tion of cells in anterior and posterior horns, mof’e marked 
in lumbar and dorsal areas with some improvement of 
nuclei in medulla.” 

i 

i 

Mr. Quinn: Don't you think it would be a good idea to 
have that in the record, the entire autopsy report} ? 

The Deputy Commissioner: It may be done. 

| 

i 

(The autopsy report is appended hereto las a part 
8b hereof in accordance with the above instructions.) 

i 

The Witness: That means ascending paralysis, the 
respiratory system symptoms. i 
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By the Deputy Commissioner: 

Q. Do the findings there correspond with your theory of 
the gradual development of a cold? A. That is typical of 
the Landry's paralysis, of the history. 

Q. Are these consistent with that ? A. Yes. they are 
consistent with that hypothesis. I do not think it is such 
an hypothesis "(morally recognized. I do think that the 
disease results from an infectious process and, of course, 
colds enter into that. 

Mr. Gardiner: That is all. 


(Toss-examination: 


By Mr. Quinn: What is the usual period of incubation. 
Doctor, for a cold? A. For a cold? 

Q. ^ es. That type of cold here. A. What type are you 
referring to, pneumonia or influenza? 

Q. What type of cold did you refer to? I am referring 
to what you took into consideration in the hypothetical 
question. A. I said generally, “colds"; it would take any¬ 
where from seventeen, twelve, eighteen, twenty-four hours 
to four days. There is no specific cold that I referred to. 

Q. Usuallv it takes twentv-four hours, does it ? A. 1 do 
not know- 

Q. (Interposing.) Well, do you know? A. You can see 
a fellow apparently well in the morning and he will come 
home with an acute respiratory infection. There is no way 
of putting a finger on when lie received the infection from 
the symptoms, assuming he was well when he went out and 
met with an- 


Q. (Interposing.) Suppose a man that was perfectly 
well had had this drenching such as you spoke of and then 
got off from work and went on home, what period of time 

would you believe necessarv for the incubation of 
• • 

87 these germs f A. You mean the next dav he got off? 

Q. Xo, he got off the same day. A. A man 
drenched at 1? o'clock and he went home at what time? 

Q. 2:30, he went home shortly after 3:30. A. When was 
he shown to have his cold? 

Q. I am not asking you that. T am asking what you 
would expect the period of incubation to be from that 
drenching? A. My question was predicated on the history 
of having a cold at 3:30 or 4 o'clock the evening after. 
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Q. Then, you have the history wrong. He complained of 
ha vim? cold earlier in the morning. A. The Doctor said he 
called him ii]> at five o’clock in the afternoon. 

Q. The wife's testimony was that he had the!cold in the 
morning and complained to her. You seemed tf> have mis¬ 
conceived the idea of the testimony. A. No, l| don’t mis¬ 
conceive it one bit. 

Q. Supposing a man had a drenching at 2:30 o'clock in 
the afternoon such as you have heard described! here, step¬ 
ping back into this hole, and that he went holme shortly 
after, and stayed home, the next morning when he got up 
to go to work he told his wife that he thought he had a 
cold, that he felt bad, felt like he had a cold. Sow, would 
you say that that condition which he felt early ii) the morn¬ 
ing, the condition seeming to him to be a cold, which he 

. ■ ■ j 

diagnosed at once as a cold, was the result of tluf drenching 
at 2:30 the day before? A. I think the relationship very 


great. 


Q. But very improbable? A. No, no. I sayj it is very 
probable. It is more than probable. 

Q. Let us suppose that the man was complajining of a 
cold on the morning of the same dav. A. The same dav of 
what ? | 

Q. That he met with the drenching. Would yrj>u say that 
the drenching had anvthing to do with his cold? A. I 
would say it was very poor treatment for a cohj. Anyone 
suffering from a cold, drenched, the drenching would 
88 not do it much good. It would be a precipitating 
factor and if I knew he had a cold aijd he was 
drenched like that, 1 would give him the most possible care. 

Q. That had nothing to do with the origin of] the cold? 
A. I, in the hypothetical question, I stated that you pre¬ 
sumed he had it. The presumption is fallacious. If he did 
not have it- 

Q. (Interposing.) The evidence has not showij that. A. 
I am not worrving about the evidence. You have vour evi- 

1 I • 

deuce and it shows he had a cold. It was a pretjy danger¬ 
ous procedure to let him fall in the hole and get wet and 
that in itself is a pretty precipitating factor, even if he 
denied he had a cold. 

The Deputy Commissioner: dust a moment, Doctor. 

By Mr. Quinn: You spoke of finding during th(j epidemic 
of influenza, that there were a number of cases of this dis- 
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ease known as infantile paralysis. A. I said there were a 
number of such diseases and of other diseases: there was, 
of course, cases of encephalitis and other diseases. 

Q. Did you see any case of Landry's paralysis at that 
time? A. I could not say that I sat/ that I saw cases of 

what I considered typical Landry's paralysis, but- 

Q. (Interposing.) You say- A. (Interposing.) I 

have not finished, but I saw numerous cases of acute paraly¬ 
sis and cases diagnosed at that time as encephalitis. 

Q. 1 am confining my question to Landry's paralysis. A. 
You brought in the other. 

Q. Did you serve overseas during the war? A. 1 did. 

Q. And you know there were, of course, /bilious of men 

in the trenches and thousands and hundreds of thousands 

of eases of influenza in the cantonment- and trenches? A. 

Yes, certainlv, 1 did: I treated them and lived with them 
« 

and ousrht to know. 

( t >. Did you see any case of Landry's paralysis? 

Mr. (iardiner: I object. There is no evidence here—— 
The Deputy Commissioner (interposing): The 
89 testimony is that it follows influenza. 

Tile Witness: Yes; I can answer that: I never tes¬ 
tified that it follows influenza. That may In* one of the 
contributing causes: yes, I saw a case." 

That during his World War service the witness saw only 
one case of Landry's paralysis, a nephew of a French 
Colonel, who died of it. That it was quite a medical rarity. 
That was the onlv case he ever had a recollection of seeinir 
overseas; that In* saw the case personally: that no one knew 
what it followed: the man was picked up complaining of a 
weakness and was brought in. The witness was a neuro- 
psychosist, and examined the patient; there was weakness 
in his extremities; he was kept there twentv-four hours 
and paralysis gradually set in. He was sent to the hospital 
and died one or two days later. The history of that patient 
was that he was brought to the evacuation hospital com¬ 
plaining of pains, weakness, inability to carry on, and he 
complained of pains in his limbs which was very usual in 
Landry's paralysis. That he had a cold but the details of 
the examination the witness could not remember; he could 
not remember whether there was a history of a cold or a 
trauma or anvthinq: else. His recollection was that if the 
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patient did have a cold it would stand out. Th4‘ witness did 
not give any opinion in support of the clairhant’s claim 
against the (’onnecticut Mutual Life Insurance Company 
for $28,000 of insurance. The overseas case which the wit¬ 
ness referred to was not the only one which jhe had per¬ 
sonal knowledge of. He thinks he has personally seen one 
or two others. The disease is very rare. thinks the 

present case conforms to the clinical picture 0f Landry’s 
paralysis as well as anything he could expert from his 
knowledge of it. 

By Mr. Quinn: There is nothing in this recoil’d that indi¬ 
cates this man had a cold except his own statement that 
he felt like lie had a cold. A. I do not know.! I did not 
see the record. 

Q. I mean in the case as it was given to you. j A. I heard 
l)i’. Dodd say that they called him on th|e telephone 
90 and I heard tin* wife testify, and I heard the physi¬ 
cian from Walter Heed testify that tliby had ob¬ 
tained the historv of a cold three weeks beforle. That is 
all I heard. I 

Q. Suppose a man had this infection which finally caused 
this death, this infection had taken place in a case of Lan¬ 
dry's paralysis, what is the first symptom, or| would his 
first symptom be similar to those of a cold? A. IWell, what 
do you mean by a first symptom? 

Q. When Ik* first began—-— A. (Interposing.) If you 
conceive of picking up what ho complained oi[ a cold, I 
would sav “ves". There are thousands of other cases, but 
you don't see them. 

Q. There is no way of telling except from ihis man’s 
own complaints whether he had a cold or whether the feel- 

• I 

ing which caused him to call up Dr. Dodd was th([* condition 
being brought about by that germ of the Landry’jk paralysis 
that was getting in its work? A. 1 do not tliinjk you can 
assume from our knowledge of Landry’s paralyses that this 
man had Landry's paralysis when he called up jDr. Dodd, 
either on the 8th or 9th of August, or whatever month it 
was, because tin* disease is generallv fatal in less!time than 
three or four weeks. Some cases go along longpr. 

Q. Some cases progress longer? A. By artificial res¬ 
piration. The longest I think that was known i$ one that 
went on for forty-one days. It is very rare. Ttyey are so 
rare that thev even cite them.” I 
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The witness is not related to anybody and has no per¬ 
sonal interest in the outcome of the case; Mr. Gardiner 
stated he called the witness as an expert on the hypothetical 
question. 


Whereupon Mr. William C. Fuller was called as a 
91 witness for and on behalf of the claimant, and being 
first dulv sworn testified in substance as follows: 
his address is (>0 West Ohmer Street, Clarendon, Virginia: 
that on March S, 19.*>2, he was employed on the same job as 
Mr. Triplett: that about two-thirty on that afternoon they 
were laying out piles on the job at 10th St. and Constitu¬ 
tion Ave.: that Triplett stepped in one of those pile holes; 
it was IS" in diameter and full of water; it was 15 to 20 
feet deep. The deeedent did not fall all the way in. The 
decedent got wet on his leg. The witness indicated up to 
the middle of the thigh. So far as the decedent went into 
the hole he went all the way in water. The water was not 
all the way to the it op of the hole, it was half way up to his 
side. The decedent worked all the rest of the afternoon; 
he changed his boots and changed his socks and dried his 
pants to a certain extent just as soon as it happened. On 
cross examination the witness testified that he was positive 
Mr. Triplett worked the afternoon after he stepped into 
the hole. That he was working with him. That Warren 
Kelly was working with him at that time; that he did not 
remember Mr. Triplett going into the office on the job and 
then not coming back on the ground again but going home 
early. The witness stated Mr. Triplett did not go home 
that dav, it was another dav that he went home, later. 


“By Mr. Quinn: How long later? A. One week from 
the date he fell. 

Q. A week from the date he fell. A. Yes. 

Q. And that was the time that he went home the first 
time? A. Yes. 

Q. He had never been off early before that? A. He 
never had." 


The witness testified further that the conditions of the 
work at the job were pretty bad. They usually are on 
foundation jobs any place. Mr. Triplett had to work under 
very bad conditions there—damp and wet at times and 
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snowy and rainy; they did not get wet Continually; 
0*2 it rained and they went in; they did n<j)t work out 
in the weather; they were equipped with slickers 
and hoots; they did not get wet; the ground ^vas always 
wet and muddy around there; colds were not|necessarily 
more frequent among men working on the job; there were 
a number of men there with colds. | 

On redirect examination, the witness stated tjhat he was 
not wearing boots on the job that day; he wor|e a pair of 
arctics instead of high top boots; he thought jthe ground 
was frozen up; there was a little skim of ice in the hole; 
Mr. Triplett had rubber boots on; they wore rubber boots 
when they had to; it depended on the lot we were working 
on; he does not think there was any snow on tliel ground as 
a result of the snow fall a few da vs before in tjhe vicinity 

• * • I • * 

where they were working. When Mr. Triplett went in he 
changed his boots and put on a pair that belonged to the 
witness; lie is sure of that; and then he came bapk to work 
the same (lav. 

“The Deputv Commissioner: And vou won it want to 
hear the testimony of Mr. McLean and Mr. Clenjientson? 

Mr. Gardiner: Tliev will testify to the same itliing that 
this man lias testified to. It will be just cumulative. 

The Deputy Commissioner: That he got in th<|? hole and 
got wet? 

Mr. Gardiner: Yes. 

Mr. Quinn: I think Mr. Kelly will speak about something 
else and he will say that he stepped in the hole jon March 
the 10th. I 

The Witness: March the 8th, I think it was. j 

By Mr. Quinn: Is that your signature, Mr. Fpller (ex¬ 
hibiting a paper writing to the witness) ? A. ('After ex¬ 
amining the document in question.) Yes; that is mv sig¬ 
nature. 

. i 

Q. 1 notice on there that you say that this accident hap¬ 
pened on March the 10th. A. Either, it was around that 
time. We were not certain of what time it was it| did hap¬ 
pen; that was made about a month after, sometime after. 

Q. Did not you make this statement on March jthe 28th, 
1932? ‘ | 

93 “Mr. Gardiner: That is eighteen days ajfter. 

The Witness: Yes, that is mine. This yjas taken 
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and we were not sure of the date, and since this was taken 
the Doctor placed the date back to the prescription he is¬ 
sued on March the 8th. 

Mr. Quinn: The doctor did? A. Yes. 

Q. And the Doctor did issue a prescription on the morn- 
ini': of March the 8th? A. Doctor Dodd did, I think. 

Q. And lie issued a prescription on March the 8th? 

Mr. Gardiner: That is his recollection. 

Mr. Quinn: Just a minute. Let me see. Let me get the 
answers. 

By the Deputy Commissioner: Do you know the date that 
lie issued the prescription? A. What? 

Q. Do you know the date that Doctor Dodd issued the 
prescription? A. Xo. 

By Mr. Quinn: Who told you that he issued the prescrip¬ 
tion on March the 8th? A. Doctor Dodd, himself, I think. 
Q. Doctor Dodd did? A. Yes. 

Q. Are you sure it was Doctor Dodd that told you? A. 
I am not positive. 

Q. I just want to get it straight; on March the 28th you 
thought the accident happened on the 10th, did you not? 
A. Well, I said “around the 10th”. We are not sure, so 
we said the 10th. 

By Mr. Gardiner: Do you remember the day of the week? 

94 “By Mr. Quinn: When did you see Doctor Dodd to 
have your recollection refreshed about it? A. I did 
not see him until after Mr. Triplett’s death. 

Q. Was that the time that Doctor Dodd came down with 
a representative from the insurance company when they 
were making claim against the Connecticut Mutual Life In¬ 
surance Company? 

Mr. Gardiner: I object to anything about the Connecticut 
Mutual Life Insurance Company. 

The Deputy Commissioner: We will allow him to answer. 

The Witness: I do not think it was on that date. 

Bv Mr. Quinn: Do vou remember on June—do vou re- 
member a man by the name of Palmer connected with the 
Connecticut Mutual Life Insurance Company, and also a 
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friend of Mr. Triplett, coming down to see you [and a num¬ 
ber of other men on the job and talking to you about the 
accident! A. I do. 

Q. Do you remember that the bunch of you qien were in 
the office and Mr. Palmer and Doctor Dodd v|ere seated, 
talking to you about the accident which Mr. Triplett was 
supposed to have met with on March the 10th ^ A. I did 
not talk to Doctor Dodd or Mr. Palmer either on that date. 
T saw them. 

Q. Were you with them there when they wejre talking! 
A. I was there when they were there. 

* I 

Q. Did you hear Doctor Dodd and Mr. Palmer state that 
they were there to inquire about the accident which hap¬ 
pened on March the 10th! A. I do not remember what date 
tliev said they were there for. 

Q. Do you remember that they said that Mr. Tjriplett was 

supposed to have fallen into the hole on the j<t>b- A. 

(Interposing.) I remember that. 

95 Q. And Doctor Dodd said that Mr. Tjiplett had 
died from Landry’s paralysis and it was! the result 
of a fall, exposure, or poisoned liquor! 

Mr. Gardiner: I object. There is no claim o|* liquor in 
this case. 

The Witness: I do not remember anything iabout the 
whiskey. 

i 

By Mr. Quinn: He said it was the result of! a fall or 
exposure? A. Yes, sir. j 

Q. Xow, at that time, Doctor Dodd and Mr. Flalmer did 
fix the date as of March the 10th, did tliev? A.| I am not 
sure. 

Q. And when you signed this statement on March the 
28th, it was your recollection that it happened on March the 
10th? A. Yes. Does that specifically say March I the 10th? 
I thought it said “around March the 10th”. I 

Mr. Quinn: It says “Referring to the accident which 
occurred on 3/10/32 at about 2 P. M.”. All rightL sir. 

Mr. Gardiner: That is all. 

I 

(The witness thereupon was excused and retired from 
the witness stand.) 
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Mr. Quinn: Are you going to call Mr. Kelly? 

Mr. Gardiner: Am I? 

Mr. Quinn: Are you going to call Mr. Kelly? 

Mr. Gardiner: Xo, I am not. 

Mr. Quinn: I will ask the Deputy Commissioner to call 
Mr. Kellv. Thev have brought him here. 

Mr. Gardiner: He gave me the same storv this morning 

V? » O 

that these other men gave. 

The Deputy Commissioner: Call Mr. \V. S. Kelly. 

Mr. Gardiner: If he is called- 

The Deputy Commissioner (interposing): That is your 
case? 

Mr. Gardiner: Yes; that is mv case. 

The Deputy Commissioner: Then Mr. Kelly will 
96 be called as a witness for the Respondent. 

(The Deputv Commissioner then called the witness W. S. 
Kelly).” 

Whereupon Mr. W. S. Kelly was called as a witness for 
and on behalf of tlie respondent and, being first duly sworn, 
testified in substance as follows: 

He lived at Fallston, Maryland: he worked on the job 
with Mr. Triplett, was working with him at the time that 
Mr. Triplett was! supposed to have stepped into a hole of 
water: that he saw him when he stepped into the hole. 

“By Mr. Quinn: Did that happen on March 10, 1932? 
A. I cannot be positive about the date. It was about that 
time. 

Q. Will this refresh your recollection (indicating a paper 
writing)? In this statement you say it was March 10. A. 
It was about March 10, about that time: I could not be 
positive of the date.” 

The witness does not remember the day of the week: lie 
could not say what day Mr. Triplett stepped into the hole 
but he did not snv anvthing to the witness: he did not com- 
plain of having pain of any kind, and after he stopped into 
the hole he went.off the job into the office building. The 
witness does not think the decedent returned on the job. 
It was rather late when he changed his clothes, and he went 
home: he is pretty sure of that: the accident happened 
about two-thirty; 
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“By Mr. Quinn: And lie did not come back, on the job? 
He went in and changed his clothes—but he dijl change his 
clothes? A. I cannot sav that. He probablvi dried them 
out.” * * j 

i 

He did go in the office from where he had bten working 

• • • | ^ 
and went home, and so far as this witness knows that was 

the only day he left the job early. That is tl,ie only day 

when the decedent did not stay until the regular quitting 

hour; that he had been working right along side of him; 

the work consisted of laying out piles for (the fomida- 

97 tion, and they were checking between the piles; he 

was one of the assistants and had been assisting Mr. 

Triplett on that particular work on that day. That so far 

as the condition of the grounds about the plac|e, all down 

that cut it was pretty muddy and some places wtre covered 

with water independent of any holes that were covered. 

The ground was not frozen at that time of tljte evening. 

Some of the men at that time had colds and soijie did not; 

the witness had one himself; several of them conbplained of 

colds and conditions like that. 


On cross-examination the witness testified that he was 
not positive the accident occurred on March 8. | That Mr. 
Triplett did not come back on the job after he changed his 
clothes. It was late in the afternoon. Mr. Triphjtt finished 
up and they went in after him about three or four o’clock; 
he does not remember Mr. Triplett coming back cjn the job; 
he could have gone out on the job, but he did not ^ome back 
where tliev were. He does not know whether he Was work- 
ing anywhere else. Mr. Triplett had to cliecjk up the 
amount of piles that he stuck out, but whether or not he did 
that day or not, the witness does not know. j 

i 

On redirect, he stated that he was assisting Mr| Triplett, 
but Mr. Triplett did not come back on the job; he and 
Taylor finished it up. That Mr. Triplett felt right bad 
after that and complained of a cold; that the d«|iy before 
lie went to the hospital Mr. Triplett went home cfarly, but 
that was the only time the witness knew that he llost much 
time. 

I 

The deputy Commissioner then conducted the Examina¬ 
tion to which the witness testified as follows: ! 


i 

i 


i 
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He first heard Mr. Triplett complain of having a cold a 
couple of days—a day after lie fell, lie said lie had gone 
to his doctor. He could not be quite sure what day it was 
the decedent complained of the cold. He complained of 
colds right after and evidently he was treating himself but 
he did mention about going to his doctor. 

Whereupon Dr. Walter Freeman was called as a witness 
for and on behalf of the Respondent and. being first duly 
sworn, testified in substance as follows: 

His office is 1801 I Street. X. W., Washington, D. ('.: he 
graduated from the l niversitv of IVnnsvlvania in 1920; 
he is now specializing in tin* treatment of nervous diseases 
and has been professor of neurology at (Jeorge 
98 Washington University Hospital for five years; is 
also director of laboratory at St. Elizabeth's Hos¬ 
pital. 

‘‘Doctor, tell us what vou know about Laiulrv’s disease, 
and then give us your opinion from the evidence that you 
have heard brought forth here in this hearing as to the 
contributing causes, if any, that can be identified in this 
case. A. We will speak of Landry's paralysis as such, 
leaving aside all the things that mav resemble it. 1 am 
quite convinced in my study that this was true Landry's 
paralysis. 

The Deputy Commissioner: It is admitted. 

The Witness: This is an acute disease, infectious, so far 
as we can tell. The germ is not known. It gets into the 
nervous system but we do not know how, but we suspect 
that it may come in through the nose and throat. The dis¬ 
ease is usually of sudden onset; occurring sometime after 
or during an acute illness of some type, whether it is 
typhoid fewer or influenza or pneumonia, child birth, all of 
those things can predispose one to it. The exact casual 
relationship between this antecedent disease and this Lan¬ 
dry’s paralysis has not been worked out. We do not know 
the germ of the disease or the root it takes in the nervous 
svstem. 

By the Deputy Commissioner: Is it generally conceded 
as an infectious disease? A. Yes. 

Xow, there were some other questions that you asked, 
M r. Commissioner ! 
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Q. I will in a moment ask you one or two m^re. 

By Mr. Quinn: From the history you have heard of the 

decedent’s fall in this hole of water, that] is getting 

drenched, a portion of his leg, on the day mentioned, and 

subsequently falling on his forehead, and Unit he had a 

feeling that he had a cold, is it probabj/y that that 

91) drenching and the cold had anv casual! connection 
• v • * 1 
with the Landry’s paralysis as shojvn by the 

autopsy? A. Indirectly, I should say that the) cold might 
possibly have resulted from the c-mersionand tlje inclement 
day, and, as I already explained, the Landry Is paralysis 
occasionally complicates such a respiratory infection; I 
cannot say probably. j 

Q. It is within the range of possibility but you cannot 
put it within the range of probability? A. Yesj. 

Q. And the knowledge of Landry’s disease an<|l just what 
causes it and how it is caused is so meager that (t is almost 
impossible for a doctor to take a positive stand! on it ? A. 
As Doctor Ladd said, I believe exposure to cold jis given in 
the older text books. I think that has dropped!out of the 
new ones. I do not think there is a direct casual relation¬ 
ship. j 

Q. AVhat other things, Doctor, besides those| that you 
have mentioned might precede Landry’s paralyjsis? A. I 
mentioned them: Certain acute diseases, and cjliild birth 
sometimes. Sometimes it occurs without anv known cause, 
but as far as I am acquainted with the situatiojn, trauma 

lias never entered into it. That is injury- 

Q. (Interposing). Is the drenching by water considered 
to be trauma in the field of medicine? A. Our definition of 
trauma is a violent preparation of continuity of tl|ie tissues. 

Q. In other words, a plain injury. A. A break of some 
kind. j 

Q. Of the tissue or skin? A. Yes, and a brokeiji bone, or 
a break in the mucous of the nose, that is a trahma, and 
a break in the skin resulting from sunjmrn, for 

100 instance- i 

Q. (Interposing.) Shock is not considered a 
trauma? A. Well, now, don’t pin me down too much. A 
nervous shock is too intangible. I don’t think we can dis¬ 
cuss that. 

Q. In the field of legal medicine a mental shock is not 
recognized independent of a trauma? A. I think it is more 
than recognized I 


i 
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Q. I say, that in the field of legal medicine? A. 1 think 
that is one of the sources of greatest argument. 

Q. We do not recognize it in law unless it is preceded by 
a physical injury. A. I am not acquainted with that. 

Q. And you found no evidence of trauma in this case? 
You examined the records of Walter Keed Hospital? A. 
Yes. 

Q. And there was nothing to indicate it? A. There was 
nothing to indicate a crack anywhere. 

Mr. Quinn: That is all. 

Examination in chief: 

By the Deputy Commissioner: Doctor, what is the gen¬ 
eral process of an infectious disease? What I mean is: A 
germ may bo in the system and as long as the person's 
vitality is at a certain point, he lias a power of resistance 
or his system has? A. Yes. 

Q. And when that resistance is broken down it enlarges 
the development of an infectious process, is that true? A. 
Yes. 

Q. What would be necessary to break down resistance if 
this is an infectious process? What would be necessary 
to lower the resistance? A. It might be almost anything. 
It may bo sitting up late, smoking too many cigars, then 
going to a moving picture, getting overheated, taking a 
cup of coffee, most anything. 

BH Q. Then anything that lowers resistance would 

really permit the precipitation of an infectious 

process? A. Yes. I would sav so. Sometimes vou cannot 
• • • 

find it. 

Q. Did you have a history of anything else' in this case 
excepting the drenching that the man sustained? A. Xo. 
Q. Or lowering resistance? A. Xo. 

Q. Xo historv of anv kind? A. The historv given bv 
associates was of cold weather and rather inclement work¬ 
ing conditions. 

Q. Tile working conditions would be bad? A. Yes. 

Q. You considered the description of the working condi¬ 
tions that he was working under to be bad? A. Well, they 
were the worst in the winter. 

Q. This was the worst spell in that winter that we had 
and, during this spell the man stepped into the hole and 
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drenched his leg, midway to the thigh, and lid went home 
and complained the next morning of a cold, j Would you 
think that had any effect on precipitating col|d? I mean 
the working conditions, plus the drenching? j A. Yes, I 
think that is reasonable. I think a cold can bp developed 
in that time. j 

Q. Without any other history, would you thijnk this had 
developed into the cold from these working conditions and 
the exposure? A. If he had done that a half a flozcn times 
he would probably get away with it five out of sijx times. In 
other words, just a matter of stepping into a j hole would 
have been accepted, as it was, with profanity, jas I under¬ 
stand it, and he would have gone off and cjhanged his 
clothes and forgotten about it. 

Q. But the fact that he did suffer the next morn- 
102 ing would that be the most plausible thing to lay it 
to? A. Yes; undoubtedly. He did it hinjiself. 

( t ). Would a cold of that kind break down Or lower a 
man's resistance? A. I think so. 

The Deputv Commissioner; That is all. | 

l 

i 

Cross-examination: 

Bv Mr. Gardiner: Doctor, vou sav there is a difference of 
opinion as to the cause of this particular kind of j paralysis? 
A. Landry's paralysis? 

Q. Yes. A. Xo, 1 think it is quite the contrary!. They do 
not know. j 

( c ). They do not know what causes it ? A. Tlnjit is right, 
tliev do not know. 

• * • • I 

( t ). It does sometimes follow a child birth? A|. Yes. 

Q. Would that result from the shock of the chijd birth or 

the breaking of the tissues? A. God knows. 

( t ). You don’t know. A. Xo. J 

Q. Then it is possible then that it could also result from 

this shock of falling in the water followed bv a| condition 

» * 

of cold as was described? A. If I were separating the two, 
I would exclude the shock. 

Q. You would exclude the shock? A. Yes. ! 

Q. Well, then, it is possible, then, after tliat,j it would 
indirectly follow this cold? A. Wait a minute. I will 
grant you that a cold is a pretty frequent forerunner of 
Landry's paralysis. 
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Q. A cold is what- 

103 Mr. Quinn (interposing): Let the Doctor finish his 
answer. 

Mr. Gardiner: He has finished. 

The Witness: But where we have, as in my experience of 
ten years, seen three cases of Landry's paralysis which 
would naturally come my way, because 1 am a practicing 
work, why, I cannot tell you how millions of colds have oc¬ 
curred. 


Q. In your practice in ten years you have seen only three 
cases of Landry's paralysis? A. I do not believe that I 
have seen over three cases of Landry’s paralysis. 

Q. Would you say the conditions described here, a fall 
in the water, and the conditions of the weather and the 
subsequent cold, would contribute directly to the paralysis 
which caused death. Could you say it could or could not, 
or would you say it could not ? A. Well, now, let me get 
the question again. 

Tlie Deputy Commissioner: Read the question. 

The Reporter (reading): Would you say the condition 
described here, a fall in the water, and the' conditions of 
the weather and the subsequent cold, would contribute di¬ 
rectly to the paralvsis which caused death? Gould vou sav 

it could or could not, or would vou sav it could not ?'’ A. I 

• • 

am sorry, but that is rather involved. 


Mr. Gardiner: I will state it again: Would vou sav that 
theconditions described here, that is the c-mersion on March 
8th, followed by cold of several weeks duration would have 
any casual connection with the Landry's paralysis with 
which the man died? 

The Deputy Commissioner: Just one moment: There is 
one correction: vou said “several weeks’'; it could only be 


two weeks. 

Mr. Gardiner: Well, make it more than a week. 
104 Mr. Quinn: The history of the Hospital, given by 
the patient and his wife, had it at three weeks prior 
to the admission. 

Mr. Gardiner: That is a blanket statement. It may have 
been he had it onlv a few da vs. 

%■ w 

The Deputy Commissioner: Two weeks I think is nearer 


it. 
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Mr. Gardiner: Would you say positively thatj these con¬ 
ditions did not have any casual connection with ^he paraly¬ 
sis? A. I would be inclined to view it this wav: Here is a 

j 

sequence of events that happened to run together and the 
upshot of the matter is the death of the individual. One 
hundred individuals experiencing the same set of condi¬ 
tions— 

Q. (Interposing.) Well, now, Doctor- 

i 

The Deputy Commissioner (interposing): Let!him finish 
his answer; he has not finished his answer. 

Mr. Quinn: He lias not finished his answer yet]. Let him 
finish it. | 

Mr. Gardiner: All rigid. Doctor, will you comjpletc your 

answer? A. Probablv would not result in anv other case. 

• * 

I mean this Landry’s paralysis is so rare thatj if, out of 
one hundred men going through the experience,| less than 
one percent would develop Landry’s paralysis, j 

By the Deputy Commissioner: But, what aboi^t this one 
percent. That is what we are interested in. 

Mr. Gardiner: That is it exactlv. 

♦ 

Mr. Quinn: We will have to guess as to that one. 

i 

Mr. Gardiner: Is it possible? A. It is within the realms 
of the limits of possibility, yes: I would say it is ajn indirect 
relationship. In other words, the one can lead to another; 

that often happens. But, that a cold cati lead to 
10b Landry’s paralysis very seldom happens], and the 
exposure followed by the cold, followed by the Lan¬ 
dry's paralvsis, well, it is a little ta.w/ on the credulity. 

By the Deputy Commissioner: You testified tl at a cold 
would lower the power of resistance? A. Yes. 

Q. And that Landry's paralysis is an infectio/j disease? 
A. Yes. I 

Q. And that is the natural process and the reasonable 
conclusion to arrive at is that lowered resistance had al¬ 
lowed this infectious disease to germinate and develop? 
A. Yes. I said before that it is within the realm of pos¬ 
sibility that these peculiar sets of circumstances Ijed to the 
man’s death from Landry’s paralysis. 

By Mr. Gardiner: Xow, Doctor, do you know of janything 
else it could have — caused by, the Landry’s paralysis in 
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this case? You have heard all the testimony here? A. Xo, 
hut there are other conditions. 


By the Deputy Commissioner: Just a minute- 

By Mr. Gardiner (interposing): Won't you answer that 
“yes” or “no”? 

By the Deputy Commissioner: Do you know of anything 
else in this case? 

By Mr. Gardiner: Yes: do you know of anythin?*: else in 
this case, and, if so, what is it ? A. Yes, if you will allow 
me to sav—Anything else? It was in the record that lie 
had, I think, a bus ride to Alexandria and back every daw 
I think that is in the record- 

Q. (Interposing.) Won't they- 

Mr. Quinn (interposing): Let him answer that. 


The Witness: There is a record of his associates that the 
conditions were inclement. There is a record that he 
changed his clothes. Now, while those are experi- 
106 ences that may not have been as acute as the one 
which resulted in his getting wet up one leg, still I 
think that there is a reasonable doubt concerning the pri¬ 
mary, essential, and unitary cause of the illness in his fall- 
ing in the hole. 

Q. You think, then. Doctor, that the connection between 
the bus ride, and the paralysis would be .just as possible as 
the whole shock he sustained in falling in the water and tin* 
resultant cold? A. I would not say .just as possible, no: 
I would say that we have another possibility there. 

Mr. Gardiner: That is all. 

The Witness: That is even more remote than the other. 


Redirect examination: 

By Mr. Quinn: You mentioned the fact or stated that in 
one of the cases that the same experience might be gone 
through by different men. and that there might not be one 
case, or there would be less than one per cent that would 
bring about the same result with reference to Landry's 
paralysis. Is it not a fact that with all the millions of men 
that went through the war who had the exposure and every¬ 
thing that hundreds of thousands of men had, that that 
there — hundreds of thousands of cases of influenza 
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throughout the country and that there were velrv few cases 

~ » t i * 

of Landry’s paralysis? A. Very few. 

Q. Following- A. (Interposing.) Very few. 

Q. And you are within the realm of guessihg, are you, 
when you attempt to connect up Landry’s paralysis with 
anything other than some infection which yoji have been 
not able to localize? A. Yes. 

107 Mr. Gardiner: In his opinion. 

The Witness: 1 would say it is withijn the limits 
of speculation. 

By Mr. Quinn: In all of your practice, howjmany cases 
of Landry's paralysis have you heard of? jV- Probably 
not over three. 

Mr. Quinn: That is all. ! 

By Mr. Gardiner: You say that the cause of this Lan¬ 
dry's paralysis is more or less speculative anq still a mo¬ 
ment ago you said it followed child birth and several other 
causes. A. I should explain- 

Q. (Interposing.) Were you speculating thejn? A. Xo, 
because we separate the cause into two things, jhe internal 
cause and the exciting cause of a disease is tlie term we 
speak of: we use it rather loosely as “the cause". Xobodv 
knows the germ associated with Landry's para|vsis. 

Q. Well, would you say it sometimes follows cjiild birth— 
When von sav that it is just as much as- 

The Deputy ('ommissioner (interposing): Ili^ testimony 
is it follows the lowered resistance which allowls the germ 
to develop. 

Q. That is correct, is it not. Doctor? A. YesJ sir.'’ 

Whereupon Dr. Charles Robert E. Lee Halley was called 
as a witness for and on behalf of the Respondent and, be¬ 
ing lirst dulv sworn, testified in substance as follows: 

His office is 1801 I Street X. W„ Washington, |D. (\; that 
he is an internist, associate in medicine at Gco|rge Wash¬ 
ington Lniversitv; is on the attending staff at Lmergencv 
Hospital, and has been practicing medicine for jten years; 

Bv Mr. Quinn: Doctor, vou have heard the I testimonv 

• _ _ i 

given in this case, the history of this man's fall injtlie water, 
and so forth. Will you give us your opinion concerning 
the connection, if there be any, between tjie drench- 

108 ing on the day mentioned and the subsequent death 
of this man from Landry’s paralysis? j A. There 
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seems to be no question as to the cause of death in this 
patient, namely the Landry's paralysis. 

The Deputy Commissioner: It is admitted. 


The Witness: The antecedent events are apparently 
these: That his work was out in the open, exposing him to 
the weather, and the conditions under which he worked 
were that the ground, frequently, underfoot was wet, and 
that there at this particular time it had been for a number 
of days and apparently there was puddles and pools of 
water. There is some question as to a cold having existed 
prior to the date of this accident. 


Mr. Gardiner: There is no testimony as to that. 

Mr. Quinn: I beg your pardon: The history gotten from 

the family at Walter Heed Hospital- 

The Deputy Commissioner (interposing): That is a gen¬ 
eral statement made on the record, but there is no medical 
evidence to support it. 

The Witness: There is none? 

The Deputy Commissioner: Xo. 


Tlie Witness: On this particular day there was a fall 
into this hole with the wetting of one log. apparently fol¬ 
lowing which he changed his clothes: so far as wo know 
the patient going home certainly by the end of the after¬ 
noon. On the following dav, later in the dav, there was a 

* • « 

complaint of a cold he apparently had mentioned to his 
wife in the morning and then he telephoned tin* doctor in 
the afternoon who did not see the patient at that time, and 
then a progression of symptoms that we have heard which 
resulted, ultimately, in the death of the patient. I should 
say that my opinion agrees essentially with that of Doctor 
Freeman: That the association of this particular wetting 
is within the realms of possibility. It is a hypothetical 
question, of course, and never will be answered definitely, 
although I do not see whv the onset of this condition, 
109 granted that the man was perfectly well on the day 
of the particular wetting, could be traced any more 
to that wetting to exposure to the weather on the preceding 
three or four davs and his constant working in conditions 
such as those, where he was certainly concerned with 
weather that was certainly wet. 'This was possib////y more 
of a wetting that he had had on any previous day, so far 
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as we know, but we do not know that lie liald not been 
chilled or drenched either under his working cojnditions, or 
that tin* bus ride to or from Alexandria in the ddy previous, 
or two or three days previous'- 

Mr. (Jardiner (interposing): There is no <j*videnee to 
show that he was not drenched. We can lake it for 
granted- 

Mr. Quinn (interposing): Why argue with the witness? 

Mr. (Jardiner: T am not. 

Mr. Quinn: Doctor Halley, is it not a fact that medical 
science does not know with anv degree of certainty, through 

• * | » y v’ 

what channels or in what manner a person becomes infected 
so as to leave this condition known as Landry's! paralysis? 
A. Wo do not know, certainly, sir. 

The Deputy ('onnnissioner: You are speaking [now of the 
germ that causes Landry’s paralysis? 

M r. Quinn: Yes. 

The Witness: We feel that it is due to a germ or a virus 
which no one has ever identified definitely. 

Mr. Quinn: There is no certainty about that? ! A. Not to 
mv knowledge. 

Q. In your opinion. Doctor, is it probable that ^he experi¬ 
ence which this decedent was supposed to have gone 
through on March 8th, or March 10th, was a cointributarv 

' 7 i # * 

cause of his death? A. I should say at most, Mr. Quinn, 
it was only possible. 

Q. Possible? A. And remote* or, after jail, in the 
110 course of a year men working in such occupations as 
fisheries, campers, football players, people in and 
about crowds, at football games, pedestrians, Trillions of 
people get that and we see this sort of thing tha|t has been 
testified to- j 

Q. (Interposing.) Millions of men went through the 
most horrible experiences under the worst conditions of 
dampness, of rain and exposure during the Worlcjl War and 
there were hundreds of thousands of cases of! influenza, 

I 7 

that followed, and very few cases of Landry’s paralysis; 
is not that true? A. I suppose, at the most, if al) had been 
reported, ten or a dozen or twenty would have cjovered it. 

Q. Out of those millions of men? A. I have itever seen 
any report, but we know there were extremely dare cases. 
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In other words, if you pay me one dollar for every wetting, 
1 would pav vou a thousand dollars for everv instance of 
Landry \s paralysis. 


By the Deputy Commissioner: Do you know that that 

disease is associated with the term in the body-A. 

(Interposing.) We do not know the germ. 

Q. ('an you say it would not develop under conditions of 
lowered resistance? A. We assume if it is due to a specific 
germ it could not be very prevalent. 

Q. Is it also your conviction that it develops as a result 
of lowered resistance? A. That is probably the major 
factor. 

Q. And does a cold lower resistance? A. Yes. 

Q. The doubt in your mind is that the man contracted 
this cold as alleged bv drenching. Is that true? Is that 
the doubt in your mind with reference to this case? 
Ill A. Yes, partially. 

Q. The onset ? The cause of the onset of the cold? 
A. The possible cause of the onset of the cold is indefinite. 

Q. That is the place where you are in doubt ? A. Yes. 

Q. Do you know of any other history that seems more 
consistent than the history of drenching and working under 
the conditions related? A. I have no facts other than those 
introduced this morning. 

Q. You have only the case as it was presented this morn¬ 
ing? A. I have seen the papers that have been introduced 
in this record and the clinical and pathological records of 
Walter Heed. 


By Mr. Quinn:i And you found no evidence of trauma at 
all? A. There certainly was nothing mentioned on the 
clinical record and nothing shown at the autopsy. 

The Deputy ('ommissioner: There seems to be no ample 
evidence introduced to prove that there was a trauma. 

Mr. Quinn: I think that is all. 


( Toss -exam i n a t i on : 

By Mr. Gardiner: Did you say, Doctor, that no one knows 
as to the cause of the germ which produces this paralysis— 
You do not mean to say that no physician believes that in 
his professional opinion- 


ROBERT J. IIOAGE, DEPUTY COMMR., ET A|L. 


95 


The Deputy Commissioner (interposing) : I (Jo not think 
lie can testify as to what any other physician believes. Ask 
him what lie knows, not what other physicians Jbelieve. 

Mr. Gardiner: Then I have no questions at al(. 

I 

(The witness thereupon was excused and retired from 
the witness stand.) 

Mr. Quinn: You generally introduce tli^ death cer- 
112 tificates into these records? 

The Deputy Commissioner: I usually have the 

death certificate, ves. 

. • ... i 

Mr. Quinn: Here is one (exhibiting a papcjr writing) 

which shows no contributarv cause of death. 

• j 

The Deputy Commissioner: Do you want t<j introduce 
that as part of the record? 

Mr. Quinn: Yes. i 

The Deputy Commissioner: Have you any objection to it, 
Mr. Gardiner? j 

Mr. Gardiner (after examining tin* document in ques¬ 
tion): I have no objection to the introduction j of this as 
a part of the record: no. j 

The Deputy Commissioner: Then, it will be received as 
a part of this record. 

(The Deputy Commissioner thereupon received in evi¬ 
dence the death certificate in this case 1 , and, upfin it being 
so received, it was marked “Deputy Commissioner’s Ex¬ 
hibit Number 2’’, and is made a part hereof, appended to 
this record of this proceeding.) 

Mr. Quinn: I want to call your particular attention to 
the testimony of the widow in which she selects Wednesday 
in fixing the day of the week- 

The Deputy Commissioner (interposing): [When he 
spoke to her ? 

Mr. Quinn: About the cold. 

The Deputy Commissioner: That was the 9th. j 

Mr. Quinn: And told her that he had fallen intoithe water 
the day before and then on Wednesday afternooiji he came 
home early. That is tin* only day on that job aneji the only 
time in that month that he did come home from \\- 
and that on the morning of the only day he cal 
from work early he complained of a cold. Now, tl 


ork earlv 
me home 
e witness 


Kelly, who they called and who we used, testified that 
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after this man fell into the water lie went home; he did 
not come back on the work and he left early, and he says 
that was the onlv dav around that time that lie 
113 got off from work and he thinks a couple of weeks 
later he got off a little early in tin* afternoon, around 
that time, but In* did not get off, and the onlv dav he got 
off was the day that lie stepped into the water. The widow 
savs that the morning: of the onlv dav he got off was when 
he complained of the cold and that would — before lie 
stepped into the water that he complained of the cold and 
the records of Walter Reed Hospital show that the history 
id veil when the man was admitted was that the man was 
suffering; from cold three weeks Indore his admission, 
which would — before the stopping: into the hole. On tin* 
other proposition, I would like a chance to submit a brief 
on tin* point that there is no evidence lien* showing an 
injury within the meaning of the Act. 

The Deputy Commissioner: 1 do not think that will be 

necessarv. The evidence will have to be weighed bv mvself 
• v • % 

irrespective of your conclusion. 

Mr. Quinn: What? 

The Deputy Commissioner: T say that T will have to 
weigh tin* evidence irrespective of any conclusion you may 
arrive at. 


Mr. Quinn: 1 just wanted to give yon a memorandum of 
authorities. 

The Deputy Commissioner: I am always glad to get 
memorandas of authorities, of course. If there is nothing 
further, this hearing will be considered closed. 

Mr. Gardiner: 1 have nothing further. 

Mr. Quinn: That is all. 


To the order pf the Court dismissing the bill of com¬ 
plaint, the plaintiff herein noted its exception in open court, 
which exception is allowed. 

The foregoing is the substance of all the testimony given 
in tin* course of the trial, and exceptions above men- 
114 tioned were severally taken prior to the rendering 
of said verdict and were noted by the presiding jus¬ 
tice at the trial on his minutes at the times the same were 
severally taken as aforesaid and at the request ot counsel 
for the defendants, this statement of evidence is by the 
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Court signed and sealed in duplicate this 3rd day of May, 
1933, nunc pro tunc, and hereby made a part of J the record 
of this cause. 

0. R. LUHRING, 

| Justice. 

W. Gwynn Gardiner, Jr., Esq., j 

Attorney for Claimant, j 

Securities Bide:.: 

Please tak(* notice that / shall present thej foregoing 
statement of evidence to Mr. Justice Luhring onj the 2 day 
of Mav, 1933, at 10 A. M. j 

HENRY T. QUINN, | 

HENRY 1. QUINN, j 

AUSTIN F. CANFIELD, ! 


AUSTIN F. CANFIELD, 
Attorneys for Respondent, 

637 Woodu'ard Bldy., 733 15 tli St. 


We agree on tin* foregoing statement of evidence. 

HENRY I. QUINN, I 
AUSTIN F. CANFIELD, 

Attorney - for PI. 

W. GWYNN GARDINElp, 

Attorney for Respondent. 
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(Emurt of Appeals, Sistrirt of (Eolumbta 
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April Term, 1933 | 


No. 5953 


Massachusetts Bonding & Insurance Co., 

a corporation, j 

Appellant, 


vs. 


Robert J. Hoage, et al 

Appellees . 


This cause comes up on appeal from the Court below. 
For convenience the appellant here will be designated 
as the respondent, and the appellee Hoage as tjhe Com¬ 
missioner. The intervenor will be referred tjo as the 
claimant. j 

STATEMENT OF FACTS 

George A. Triplett was employed by S. M. jSeisel & 
Co., a corporation engaged in doing certain rwork at 
10th and Constitution Avenue in the District of Colum- 

i 

bia; that on March 8th, 1932, certain piles were being 
laid out as part of the work. The day was extremely 
cold, having a mean temperature of 26° Fahrenheit. 
One of the pile holes about 18 inches in diameter had 
filled up with water. (R. 26.) Triplett stepped into 
this hole and as a result suffered a wetting or ‘ 'drench- 
ing” of one leg. He immediately went into a place 
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located on the job, changed his clothes, dried his pants, 
and then continued to work until quitting time. He 
then rode to his home. He did not change his clothes 
when he got home, and did not complain of any illness 
or distress that night. (R. 22.) The next morning 
after he had his breakfast, Triplett complained to his 
wife about having fallen in the hole the day before and 
remarked that he thought he had the grippe. (R. 20- 
22.) That afternoon he came home about 3:30 and 
went to bed. His wife began to treat him for the 
grippe, and that same evening called over the telephone 
to Dr. Thomas Dodd, and indicated that her husband 
was ill. The doctor thought the patient was taking 
cold. He suggested she go to the drug store and pro¬ 
cure certain drugs, and administer them to the patient. 
He then advised that if the patient was no better the 
next day to call him again. The next day Triplett went 
back on the job. (R. 20.) He worked steadily on the 
job until March 24th, when he came home and com¬ 
plained of a pain in his jaw. The same doctor was 
called and responded, and on this date for the first time 
during this period made an examination of the patient, 
who was complaining of neuralgia and pain in his jaw. 
The doctor prescribed for the patient and returned the 
next day to find the patient was still complaining of 
pains. He came back on the evening of the same day 
and found the patient still complaining. He came back 
on the 26th, and decided to change his medication and 
treatment. Observing that the patient was paralyzed 
in the lower extremities he ordered and personally 
supervised his removal to Walter Reed Hospital. The 
patient was admitted but died during the early hours 
of the following morning. 

It is admitted that the patient died of a disease 
known as Landry's Paralysis. (R. 25.) 
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His widow filed a claim for compensation! under the 
Workmen's Compensation Laws of the District. The 
claim was disputed by the respondent here on the 
grounds that the decedent suffered no injuries within 
the meaning of the Compensation Laws, and that his 
death did not result from an accidental injury within 
the meaning of the act. (R. 19.) The Commissioner 
took testimony and, on August 31, 1932, hapded down 
a finding and award in favor of the claimant. The 
respondent under the provisions of Section 21, filed a 
bill in the Supreme Court of the District, contesting 
the award, and asking an injunction against its 
enforcement, on the grounds that there wak no sub¬ 
stantial evidence before the Commissioner tb sustain 

i 

the award, consequently the award was not ijn accord¬ 
ance with law. By permission the claimant came in 
as an intervenor, and, upon motions to dismiss filed by 
the claimant and the Commissioner, the coprt below 
dismissed the bill of Complaint. An appeal ^vas duly 
noted and allowed, and the case is now here fojr review. 

ASSIGNMENT OF ERRORS i 

l 

1. The Court erred in not holding the award of the 
Deputy Commissioner dated August 31, 1932, | was not 
in accordance with Law. 

2. The Court erred in dismissing the Bill of 
Complaint. 

ARGUMENT J 

I 

i 

Both assignments will be argued together. It is our 
contention here and our argument will be confined to 
the proposition that there was no substantial evidence 
introduced below, upon which this award can |be sus¬ 
tained. We are not unmindful of the decision of this 
Court in passing upon the question of “weight; of the 
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evidence'’. The argument will endeavor to point out 
the fact that there is no substantial evidence to sustain 
the award. 

This court has repeatedly said that only substantial 
evidence will support a finding in favor of the claim¬ 
ant, and, in that regard, the burden lies on the claimant 
to prove the claim alleged. We quote from the 
following: 

"There can no longer be any controversy as to 
the correctness of the rule that an award not sup¬ 
ported by evidence is not in accordance with law, 
and so we have several times said in similar cir¬ 
cumstances that our duty is to determine from the 
record whether the evidence given before the Dep¬ 
uty Commissioner will sustain his finding. (Italics 
ours.) Cases cited.” 

The Liberty Mutual Insurance Company vs. 
Hoage, 61 W. L. R. issue number 32, pages 
565, 566. 

"We think that there can be no doubt of the 
power of the Congress to invest the Deputy Com¬ 
missioner, as it has invested him, with authority to 
determine these questions after proper hearing, 
and upon sufficient evidence .” 

Voehl vs. Indemnity Insurance Company of 
North America, 288 U. S. 162; 53 S. Ct. 
380. 

Moreover, in deciding the cause before the Commis¬ 
sioner, he must decide the facts on competent testi¬ 
mony. He is not permitted to speculate, nor can he 
accept testimony which is based upon conjecture. In 
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that regard we refer to the 2nd Ed. Schneiderls Work¬ 
men’s Compensation Laws, Sec. 295, page 

“The applicant must sustain his contention by 
a preponderance of the evidence, and a finding 
based upon mere guess, conjecture, or possibility 
will not be allowed to stand.” 

i 

i 

See also: 

Crucible Steel Forge Co. vs. Moir, 2119 Fed. 
151. | 

Albaugh Dover Co. vs. Industrial Cojm. 278, 
Ill. 179. ! 

In re Dubbe, 226 Mass. 591. | 

With the above authorities before us we now respect¬ 

fully call this court’s attention to the record below. We 
believe it can not be argued otherwise than tpat the 
disease known as Landry’s Paralysis is one of which 
very little is known. The etiology or causes a^e spec¬ 
ulative, highly so, and what little has been written on 
the subject, seems to be corrected or modified by the 
latter authorities. (R. 58.) That it is an infectious 
disease seems to be freely admitted, but the gerijn itself 
is unknown. (R. 52.) The testimony of the patholo¬ 
gist from Walter Reed Hospital, who, incidentally per¬ 
formed the autopsy on the decedent, and whose qualifi¬ 
cations to testify are worthy of note states: “I|do not 
think anybody in medicine can say what causes 
Landry’s Paralysis”. (R. 33.) True, the sarhe wit¬ 
ness states “this man apparently (italics ours) got his 
cold from the submerging and Landry’s Paralysis 
from the cold.” We submit, however, that hpre the 
witness is indulging in obvious speculation and Conjec¬ 
ture, so carefully ruled out by the decisions, jsupra. 
Again, this same witness states that there was aj possi - 
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ble causal relation (italics ours) between the drench¬ 
ing and the disease; also that it was the probable cause. 
A careful reading of all of the testimony from this 
witness again urges us to state that it is replete with 
speculation, mere guess, and conjecture, and for that 
reason of no value in the determination of this case. 
In like manner is the testimony of the attending physi¬ 
cian, Dr. Dodd. When asked if it was his impression 
that the drenching caused the Landry's Paralysis, he 
stated that it could, following this answer up with a 
further reply that “I am not familiar enough with the 
disease to go into all the cases which have happened." 
(R. 28.) Finally, the testimony of Dr. Ladd, called 
as an expert by the claimant and testifying entirely 
upon a hypothetical question. He, like all the other 
doctors in the case, stated that the direct cause of 
Landry's Paralysis is unknown (R. 37); also when 
asked pointedly whether in his opinion the drenching 
caused by stepping in the hole filled with water was 
the precipitating cause of the disease or whether it 
might as easily have been a thing caused around the 
home or elsewhere, replied: “I do not think we can say 
definitely." We again believe that this testimony, as 
well as the entire testimony given on behalf of the 
claimant by this witness, is but guesswork and conjec¬ 
ture, and for the commissioner to accept it, as he mani¬ 
festly did, and to base an award thereupon, is to make 
a finding not in accordance with law as required under 
the Compensation Laws and as interpreted by the deci¬ 
sions, supra. Especially is this all the more convinc¬ 
ingly speculative, when the testimony of the doctors 
called by the respondent is read and considered. 

And now a word about the evidence itself. The only 
evidence in the record to the effect that the decedent 
suffered a cold on March 8th, is the evidence of the 
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claimant (widow). Nowhere do we have ^ny diag¬ 
nosis of a cold on that date. The testimoriy unsup¬ 
ported reads: “The next day after he fell ir\ the hole 
he came home about 3:30 in the afternoon, ^nd went 
to bed. He said that morning he felt he had th,e grippe; 
then she thinks he came home about 3:30, ^he is not 
positive, but it was in the early afternoon ancj he went 
right to bed, and she began to treat him for |what she 
thought was the grippe." Dr. Dodd did not talk to the 
decedent personally over the telephone on thjat night. 
Moreover, Dr. Dodd, when he saw and examined the 
decedent on the night of March 24th, did not £et a his¬ 
tory from the patient himself of any cold suffered on 
the 8th as a result of the drenching. The patient com¬ 
plained of feeling bad for some time, and Was com¬ 
plaining then of neuralgia. We also have a Record of 
the decedent daily going to his job working under con¬ 
ditions which were conducive to colds, influenza, 
grippe, and other respiratory diseases. We siibmit as 
reasonable a hypothesis as that indulged in by the com¬ 
missioner would be that the decedent contracted a cold 
either before March 8th, or, even after that date which 
led up to the ultimate cause of his death. That leads 
us then to consider the case from anothejr angle, 
namely, that the decedent contracted a disease which 
is not incidental to his employment, and thu$ it was 
not an accidental injury within the purview oi\ the act. 
Certainly it is not an occupational disease. j 

If the decedent contracted a cold independent of the 
drenching, a conclusion, we believe, reasonable to reach 
from the record in this case, particularly wher^ he was 
working under conditions conducive to contracting 
colds, all of which must have been apparent an4 known 
to him, then under the authorities as we un4erstand 
them it seems apparent to us that the cold, or a^y other 

I 

I 
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respiratory diseases, which led up to the paralysis is 
not an accidental injury within the meaning and con¬ 
templation of our ow’n compensation law’s. 

In that respect, w r e call the Court’s attention to the 
case of Lerner vs. Rump Bros., decided in 1925, and 
reported in 241 N. Y. 153, 41 A. L. R. 1122, 149 N. E. 
334. In that case, the decedent employed in a refriger¬ 
ator plant w r as employed in line of duty to go from a 
well-heated room into a refrigerator for the purpose of 
exhibiting fruit and vegetables to customers. One day, 
while so performing his duties he received a chill w’hich 
caused a cold to develop. This lowered his disease- 
resisting power, and as a result pulmonary oedema and 
endocarditis developed, causing death. The Commis¬ 
sioner found that he suffered an injury within the 
meaning of the New York Compensation law’s (so far 
as w T e can determine the law’s of the District of Colum- 
bia follow’ the New York Compensation Law’s). This 
case was reversed on appeal, and we quote from the 
opinion of the Court: 

“The question is whether, on the facts found, 
the conclusion could be reached that Lerner s death 
w 7 as due to an accidental injury which arose out of 
his employment within the meaning of the Work¬ 
men’s Compensation Law 7 . Death w’as due to dis¬ 
ease. The disease w’as not an occupational disease, 
the natural and unavoidable result of the employ¬ 
ment. A distinction exists between accidental in¬ 
jury and disease, but disease may be an accidental 
injury. The exception arises out of abnormal con¬ 
ditions w’hich must be established to sustain the 
one. Tw’O concurrent limitations have been placed 
on the right to recover an award w 7 hen a disease, 
not a natural and unavoidable result of the em- 
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ployment, is developed during the course of the 
employment, although it does not follow tjhat com¬ 
pensation should be awarded in all case^ coming 
literally within these limitations. First, t)ie incep¬ 
tion of the disease must be assignable to a determi¬ 
nate or single act identified in space of timje. (Mat¬ 
ter of Jeffreyes vs. Sager Co., 198 App. lj)iv. 446, 
233 N. Y. 535.) Secondly , it must also bq assign¬ 
able to something catastrophic or extraordinary. 
(Matter of Connelly vs. Hunt Fur. Co., 240 N. Y. 
83.) The principle has been extended in England 
to include cases wherein prolonged and finusual 
exposure, although voluntary in its character, has 
brought on pneumonia or rheumatism.! Cases 
cited. * * * In this case a causal connection 

is sought between the exposure to the col<jl of the 
refrigerating plant for ten minutes and tlje death 
of Lerner as a result. The temperature of the 
plant must have been less than the freezing point 
of fruits and vegetables, and the outside tempera¬ 
ture was probably not excessive on the second day 
of June. The exposure, although occurring at a 
definite time and place, was not catastrophic or 
extraordinary. It was like the exposure tq drafts 
when one is heated while at work or to the change 
between the cold and wet outside and the yrarmth 
inside, which is not unfrequently encountered by 
the workman after coming to his work in incle¬ 
ment weather. Such contacts of the body wjith the 
draft or with the changes of temperature are nat¬ 
ural and normal and often unavoidable in the con¬ 
duct of a business. A resulting cold would present 
itself as a disease and not as an accident. * * * 
To call the sequent cold an accidental injury! would 
be to distort the fair meaning of the statute and 
the underlying principle of compensation c^ses.” 
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The Supreme Court of Kansas has also touched on 
this proposition. In the case of Theresa Chop vs. Swift 
& Co., 118 Kans. 35, we find the following facts: The 
claimant was carrying frozen meats on her arm from 
one part of the plant to another. The meats were quite 
cold and the temperature of the room was low. Her 
arm became so cold, she claimed, that there was a 
numbness and she would then thrust the arm into 
buckets of warm water which had been provided for 
that purpose. After working one month, she felt pains 
in her arms which were first treated as rheumatism. 
Later she suffered a disease known as musculospiro 
paralysis. The following was taken from the opinion: 

“We think the trial court rightfully concluded 
that the injury was not compensable under the 
Workmen^ Compensation Law. The act does 
not provide for occupational diseases, but only for 
injuries by accident sustained in the course of 
employment and arising out of it. Was there an 
accident or was the injury the result of the acci¬ 
dent? There was no force or bodily injury of acci¬ 
dental origin. According to the testimony, the 
injury was the consequence of coldness which re¬ 
sulted in exhaustion and low vitality culminating 
in the disease of paralysis. It brought on a weak¬ 
ened condition of resistance to disease, and was 
somewhat like catching cold—something which re¬ 
sults from exposure and finally develops into a dis¬ 
ease, and might occur in any case where there was 
exposure. It was not an unexpected and untoward 
event, but as the physicians said, was something 
which may follow exposure and render the em¬ 
ployee liable to diseases like pneumonia, neuritis, 
or paralysis, and cannot be regarded as an acci- 
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dental injury as distinguished from a disease. The 
case appears to be within the authority! of Taylor 
vs. Swift & Co., 114 Kan. 431, 219 Pac. £>16. There 
a claim for compensation was made by ah employee 
in a packing plant for an injury arising through 
exposure to cold while working in a cooling room, 
and in refrigerator cars which were k£pt at the 
freezing stage. He contracted a sever^ cold and 
took paralysis in both of his legs fronji his hips 
down, and it was held that his application did not 
arise from an accident within the meaning of the 
compensation law. It was said: j 

I 

i 

“ 'But there must be some accident, some 
mishap, some untoward, unexpected event 
arising out of and in the course of the employ¬ 
ment from which the injury is occasioned 
(citing cases). Here there was no [accident. 
The exposure caused by working in| and out 
of the cooler or refrigerated warerotim is un¬ 
doubtedly hard on the human constitution; it 
may wear down and gradually wteaken a 
workman’s powers of endurance anjl render 
him more liable to various diseases, including 
possibly transverse myelitis, as contended for 
in this case by plaintiff; but such vprk and 
exposure, although regrettable consequences 
flow therefrom, do not constitute an iridustrial 

7 i 

accident within the meaning of the coppensa- 
tion Act.’ (Page 436. See also Gilliland vs. 
Cement Co., 104 Kan. 771, 180 P^c. 793; 
Hoag vs. Laundry Co., 113 Kan. 513, 215 
Pac. 295.) j 

i 

j 

and in Linnane vs. Aetna Brewing Co., 9;1 Conn. 
158, it was said: ! 


i 
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“Compensation is not awarded under our Work¬ 
men's Compensation Act, for death or incapacity 
due to disease, unless the disease be the direct re¬ 
sult or natural consequence of an accidental bodily 
injury; in other words, a ‘personal injury' within 
the Act, must involve both the accident and bodily 
injury as distinguished from disease * * * 

An accidental bodily injury may be defined as a 
localized, abnormal condition of the living body 
directly and contemporaneously caused by acci¬ 
dent; and an accident may be defined as an un¬ 
looked-for mishap or an untoward event, or an 
unexpected condition." 

Also, we quote from Hoag vs. Laundry Co., supra: 

“Lowered vitality may also come from exhaus¬ 
tion from heavy work, from fatigue from long 
hours of work, and from a great variety of other 
causes, which expose a workman to pneumonia and 
other diseases. The result is, there is a twilight 
zone between clear personal injury by accident, 
which is covered by the compensation act, and 
sickness, which is not covered." 

It must be apparent from the record that without 
anv substantial evidence to the effect that the decedent 

A/ 

suffered a cold as the result of the drenching, that the 
findings of fact and award thereunder were made upon 
mere speculation and conjecture. Certainly it seems 
wide open as to just when the decedent contracted the 
cold. By this award, we feel that the insurer in this 
case becomes an insurer of health rather than an in¬ 
surer of hazardous risks, which ultimately end in acci¬ 
dental injury or occupational disease in contemplation 
of the statute. 
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We argue earnestly that such an award made is not 
only not in accordance with law as contemplated by 
the Workmen's Compensation Law but isj manifestly 
an injury to this respondent within the “due process 
clause" of the constitution, and we feel therefore that 
this case should be reversed and remanded with in¬ 
structions to the Court below to enter a decree enjoin¬ 
ing the Commissioner from carrying intol effect this 
award. | 

Respectfully submitted, j 
Henry I. Quinn, I 
Austin F. Canfield, 
Attorneys for Appellant. 
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BRIEF ON BEHALF OF INTERVENER APPEIjLEE 


For convenience, as in appellant's brief, the ajppel- 
lant here will Ik* designated as the “respondent ’f, the 
appellee Iloaee as the ‘‘Commissioner”, and the ijnter- 
vener will be referred to as the “claimant.” 

This cause originated in a hearing Ik* fore tin* Deputy 
Commissioner of Tin* Kmployees ('ompensation Com¬ 
mission. 11 is findings of fact and order "‘ranting the 
claimant compensation are objected to by respondent. 

A bill in equity was filed by the respondent iiji the 
Supreme Court of the District of Columbia asking the 
Court to enjoin the* action of tin* Deputy Con|mis- 
sioner. A motion to dismiss tin* bill was filed by the 
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claimant and by the appellee, Hoaire. The injunction 
requested was refused, and the bill was dismissed. The 
Respondent is now before this court on appeal from 
this action of the lower court. 


STATEMENT OF FACTS. 

Georire A. Triplett, a civil engineer, was employed 
in the District of Columbia by S. M. Seise! A Co., a 
corporation, cammed in doini; certain work at loth and 
Constitution Avenue in the District of Columbia. On 
March S. 1P.‘>:2, at the excavation at 10th and Constitu¬ 
tion Avenue, when* Triplett was working, certain piles 
were bein’*: laid out. The day was extremely cold, hav¬ 
ing a mean temperature of 2(5 F.. and the ground was 
frozen. Tri]»lett. while makini; certain measurements, 
was walk ins; backwards and stepped into one of the 
pile holes, about I s inches in diameter, which had 
partly filled with water on which there was a skim of 
ice. (K. 40-7) As a result he suffered a wet tins;, or 
drenching, of one loir, approximately up to tin* middle 
of the thisrh. He then went into a place located on the 
job. dried his clothes, and continued to work until quit- 
tini; time. He then went home. The next mornini; lie 
complained to his wife of foolin'; as though lie were 
eatchins; the urip. and stated to her that lie had on the 
preceding afternoon fallen into a hole filled with water. 
(R. IP) He, nevertheless, went to work, but about .*> :30 
that afternoon (March Pth) returned home and went 
to bed and his wife bewail to treat him for what she 
thought was tin* srrip. She telephoned to Dr. Dodds, 
the family physician, requestin'; him to come and at¬ 
tend her husband, but in a short while sin* telephoned 
airain statins; that her husband thought it was unneces- 
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sarv for him to come in person, and as a result jDodds 
prescribed over the telephone some minor drubs, be¬ 
cause he believed that Triplett was taking a cold. The 
decedent, Triplett, in spite of his illness, retarded to 
work the morning of the 10th, and worked ccfntinu- 

ouslv until the 22nd of March, which was tin* last dav 
* • 

he worked. During this time lie complained continu¬ 
ously of having the grip. lit* was treated as f >r the 
"rip by his wife by the use of a sun ray lamp, ajnd on 
the 22nd of March, In* complained of bavin"' neuritis 
in the jaw. (K. 20 and 24) Dr. Dodds, on the 2(ttli of 
March, calh‘d upon tin* decedent in person and {found 
him in bed. Tin* decedent complained of feeling 111 for 
some time and was complaining of neuralgia <|f tlie 
face. Dr. Dodds attended the patient tin* next dav, the 
25th, in the morning when lie was still complaining of 
pain, and that the pains were getting worse. Oin the 
evening of the 25th, the patient was completely para¬ 
lyzed in the lower extremities; and on the morning of 
the 2(>th he was still complaining of pain and was nau¬ 
seated: he complained that he could not swallow any 
of the medicines, and suggested that he be taken to a 
hospital. lie was then taken in the car of Doctor 
Dodds to Walter Heed Hospital, where he died oi|i the 
same dav, March 2(>th. 


ARGUMENT. 

I 

The respondent contends that there is no substan¬ 
tial evidence to sustain the award of the Commissioner 
and that without such evidence the Commissioijer’s 
findings of fact should be set aside. r riie respondent 
states that there is no substantial evidence to prove, 
lirst, that the cold complained ot by the deceased jwas 
produced by the drenching and exposure of March jSth, 
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and second, that even if that cold was produced hy the 
dronehinir and cx]>osure of March s th. no causal con¬ 
nection has been shown between tin* drenching' and the 
Landrv's paralvsis of which tin 1 deceased died. 

It is freely admitted that the 1’onnnissioiier must 
have substantial evidence on which to base his lindimrs 
of fact. If, however, there is any substantial evidence 
upon which the ('oinmissioiior's lindinys may be based, 
even though other findings misrht have been based 
thereon and even though tin* Commissioner's conclu¬ 
sions be not concurred in. this court would have no 

authority to disturb suc-h findings of facts. 

• « 

Crowell v. {Jenson. l*. S. ' 2'2 ; 

i > ow;ell v. Iloaye. <>I Apps. 1). C. ‘JD. 

In tin* last cited case, this Court in an opinion by 
Mr. Justice (Iroller said: 

*‘\Ve therefore reach tin* conclusion that the 
cases in which we may set aside an order of the 
(’ommissioiier as ‘not in accordance with iaw* are 
only those in which it appears that there is an 
error of law, or in which the order of the < ’ommis- 
sioiier is not supported by su’ostantial evidence*, as 
Weil, of course, in those in which it i> arbitrary and 
unreasonable. If the lindini;, however, is sup- 
ported by sul>stantini evidence. it is final." 

Whatever dispute there is. in this case, concerns pri¬ 
marily the evidence itself. file evidence produced at 
tin* hearing l>efore the Comm»>sioner by the claimant 
was not only sufficient to uphold his lindin^s of fact, 
but there i> nothing in the record to rebut it. 

In the first place, taking u]> the time of the origin of 
the cold, the claimant here, tin* widow ot the deceased, 
stated that; the deceased had never complained of a 
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cold, or feeling like lie had a cold, until the lnoirninsr 
alter hi* had fallen into the hole of water. (R. 25 )| The 
deeedent stated on March dth, in speaking to hisiwife, 
that on the preceding day hi* had fallen into a hole of 
water and that he felt that he was taking a eold.j (R. 
Ilk) He evidently thought that it was the result i|)f his 
dn •nehinir on the prior dav. 

* . i 

Dr. Dodds, who was the family physician l'o|r the 

deceased and his family, which consisted of his wife 

% 

and two minor children, testified that he had k^iown 
the deceased since he was three or four Years old!, and 

i 

during his whole life deceased had been in a stajte of 
perfect health; that he had never complained; that he 
was never sick; and that the last time it had |been 
necessary to prescribe for, or treat the deceasedj pro¬ 
fessionally. prior to the accident of March Sth, jl!k‘>5, 
was in lP2d, when lu* treated him for a cold. (Rj 25.) 
That he had been in the habit of placing cards with the 
deceased’s family and had seen the deceased ojn an 
average of once or twice a week, and as a result of 
these contacts knew that deceased's health was ex¬ 
tremely ii’ood. (R. 2(5.) That deceased told him he 
had been feeling very badly since falling in the water 
hole. ( R. 25.) There is no evidence to rebut this. 

The respondent argues that the physicians [were 

1 v * . i 

“miess'iim" at the cause of the paralysis, and that 
therefore, there is no substantial evidence to uphold 
the commissioner*s findings. In support of tliisj, the 
respondent cites three cases (page five of the respon¬ 
dent’s brief). All three of the cases involve the testi¬ 
mony of lav witnesses and state that such lav witnesses 
cannot speculate or state opinions but must state ljaets. 
Also that the courts will not uphold findings madejby a 
commissioner which are merely conclusions not bjased 
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upon facts as testified to by witnesses. The cases cited 
by the respondent are undoubtedly «rood law, but they 
are not applicable to the present situation. It has 
always been the rule that an expert, above all others a 
physician, may testify to his opinion in reference to a 
disease, or a physical ailment. Medicine in the past 
and even in the present is a science about which every¬ 
thing is not known. It is impossible for a doctor to 
state that he absolutely knows a particular disease 
originated in a certain way, or from a particular fact 
or occurrence, lie will state, however, and he has 
always born allowed by the courts to state his opinion 
as to the occurrence of such a disease; his opinion be- 
in ir based upon hi> expert knowledge of medicine and 
the human anatomy. In the case of 

Cropper v. Titanium Pigment (Inc., 47 Fed¬ 
eral (2nd) pa ire 10*>S. 

< >n pa .ire 104.‘> the court in speaking of the testimony of 
a physician test ifyinir as an expert states as follows: 

** ' * A witness may be permitted to state a 

fart known to him because of his expert knowl¬ 
edge, even though his statement may involve a cer¬ 
tain element of inference or mav involve the ulti- 

* 

mate fact to be determined by the jury/’ 

The court cites a number of cases relating to the ad¬ 
mission of opinions of expert witnesses. The follow¬ 
ing are some of them: 

l\ S. Smeltinir Co. v. Parry, (C. C. A.) 1GG Fed. 
pa ire 407-410; 

Chicago. B. cV: ( t >. P. Co. v. Conway, (C. C. A.) 
20 Fed. (-lid) pa ire 1 ; 

Rnnkle v. Cnited States, (C. C. A.) 42 Fed. 
(2nd) pa ire 804. 


In the case of Hopt vs. Utah in 120 U. S. page 4jo~> in 
speaking of opinions of medical experts, and in fijict, of 
experts in general, the court states: 

“The opinions of witnesses are constantly [taken 
as to the result of their observations on a [great 
variety of subjects. All that is required in! such 
cases is that the witnesses should be able to prop¬ 
erly make the observations, the result of which 

tliev give; and the confidence bestowed onltheir 

* 

conclusions will depend upon the extent and| com¬ 
pleteness of their examination, and the ability with 

1 # 7 * j 

which it is made.” 

i 

It is admitted that the burden is upon the claimant to 
show by a preponderance of the evidence* that the|Lan- 
dry's paralysis was caused or produced by orj that 
there was a causal relation between the accidetit of 

i 

March 8th and the paralvsis of which the deceased died 

1 ^ j # 

but this has been accomplished. There physicians, 
among them the personal physician of the deceased, 
testified that in his opinion there was a causal connec¬ 
tion between the accident of March St 1 1 and Landry's 
paralysis of which the deceased died. The two physi¬ 
cians produced on behalf of the respondent statedjthat 
tliev did not know what caused the Landrv's parailvsis 
although tliev admitted that tliev could attribute jit to 
nothing else. 

Dr. Dodds stated that an examination of tlicj de¬ 
ceased showed him to be a strong, well-devek:pod, 
young man, weighing 105 pounds, with no emaciation, 
and well-muscled. (R. 24) The auto])sy showed [that 
the deceased was a perfectly nourished and well-de¬ 
veloped individual, that all his internal viscera fverc 
in good condition, and that there was little wear j and 
tear on his organs. (R. 31) That he appeared perfect- 
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ly normal, except lor a slight spinal infection (that 
is, the paiah ms itself), and his luniks which were 
slightly coi]nested with pneiunonia. ( h\ :)] , It is 
conceded by all the physicians who testified, both for 
the claimant and respondent, that the death was caused 
h\ Lundi \ s paralysis. Ib*. Dodds stated that in his 
opinion the deceased died of Landry's paralvsis, which 
"«*s piodneed and brought on hv the dreiudinin* re¬ 
ceived on the Sth day of March. (R. 2(5-27) 

Dr. 11 tin’ll Mahon, who made tin* auiopsv ,*it Walte*r 
Leed Hospital and who was qualified as an expert 
ph> sician and pathologist, testified that in his opinion 
there was a. causa! relation between the drenching of 
March ''til and the Landry’s paralysis resultimr in tin* 
death of the deceased on March 2(>th: and that while 
it was possible that the Landry’s paralysis was pro¬ 
duced by some other means, in his opinion, the drencli- 
iii-t of Mai (jli St h w'as tin* pronabh* and pre(*ipitat mn 
cause of the Landry's paralysis and subsequent death. 
(IL 34) 

Ib\ John M. Ladd when asked it, in his opinion, the 
death was caused by the drenching; of March Sth, stated 
“Admitting the man died with Landry’s paralysis, and 
^ ith our knowledge of that disease, and associated 
knowledge of this condition, and tin* spinal cord in¬ 
fection. and the portal of entry through tite nasal and 
phary unreal regions. 1 would say that the history of 
the exposure to the elements of the weather precipi¬ 
tated, certainly, that the* subsequent development of 
what was taken to be a cold was, as tin* Doctor said, 
“flu”, and had more than the causal relation to the 
subsequent development of Landry’s paralvsis.” ( R. 
•>7) Dr. Ladd went on to say that while* it was possi¬ 
ble that Landry s paralysis was produced by some 



9 


other cause than the drenching and exposure oi (March 
Sth, he did not think that the relationship exisljng be¬ 
tween the drenching, cold and paralysis could ibe de¬ 
nied. (I\. 3S) j 

The physicians testifying on behalf of the respon¬ 
dent stated that there was no doubt that the deceased 
died as a result of Landry's paralysis. They (stated, 
however, that while it was possible that the Lajudry's 
paralysis could have been caused by the drenching and 
exposure of March Sth, it could not be definitely ’stated 
due to the small number of cases of Landry's paralysis 
and the* consequent lack of opportunity to study this 
disease. I)r. Freeman, however, admitted, that he|* knew 
of, or could give no other reason for the development 
of the paralvsis unless it be the drenching nndlcxpo- 

i 

sure of March Sth, and that a cold was a frequent fore¬ 
runner of paralysis. He qualified this by jocularly 
stating that it might have been caused by the daily bus 
rides of the decedent to and from Alexandria. Ij think 
we can eliminate this with very little discussion. | 

The export testimonv given in this case has not been 
refuted bv the testimonv of the respondent’s plivsi- 
cians. But even if tliev had llatlv denied t Ik* conclusion 
of the expert physicians testifying for the claimant, the 
Deputy (’ommissioner would have the right to (leter¬ 
mine which set of phvsicians were correct and to fol- 
low their deduct ions. 

Several cases are cited at much length in the appel¬ 
lant's brief to the effect that an occupational disease is 
not such an accident a> is compensable* under thi^ Act. 

i 

This is not denied bv this claimant, but where a disease 
is produced and brought on by an unexpected accident 
in the course* of the employment of the* deceasedj it is 
compensable under this Act. This was recently] held 
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bv tin's Court, where the Court said in the case of a 
laborer working on the street who was overcome bv the 
sun and then died of sunstroke, that this was such an 
accident as would be compensable under this Act since 
the laborer was exposed to the elements and to the 
heat of the sun to a much greater extent than the pub¬ 
lic because of his employment in the street. 

Burris v. Hoage, 61 App. D. C. 22S. 

Indeed, one of the very cases cited by the respon¬ 
dent on pa ice S of his brief, states: 

“A distinction exists between accidental injury 
and disease, which disease may be an accidental 
injury. The exception arises out of abnormal con¬ 
ditions which must be established to sustain the 
one.” 

The evidence in this case shows a young, strong, 
healthy, well-proportioned man, who had never in his 
life been seriously ill. who had been in splendid health 
until the immersion and drenching of March Sth. Me 
have the testimony of three doctors that in their opin¬ 
ion a causal connection existed between the drench¬ 
ing, cold and paralysis, and the testimony even ot the 
phvsicians produced by the respondent that there is 
nothing in this cast* which in their opinion might have 
caused the [Landry's paralysis except the fall and 
drench in it which occurred on March Sth. On the next 
dav after this drenching, the deceased, for the first 
time, complained of catching the grip,—a condition 
which anyone can recognize without medical advice 
or assistance!. The deceased thought that this was the 
grip, but, as a matter of fact, it must have been the 
forerunner of the paralysis itself, because from that 


lime on, the deceased continuously complained otj being 
sick, and finally on the -4th of March became bed- 
ridden, and he never was able thereafter to get |up. 

Xo other conclusion can result except that tjie de¬ 
ceased died of Landry's paralysis which was tJie re¬ 
sult of his immersion on March 8th. (Vrtainjy the 
('ommissioner had ample and substantial evidence on 
which to base such a conclusion, and certainly njo rea- 
son has been shown to this Court to induce it it<» set 

i 

aside the Commissioner's findings of facts. 


Respectfully submitted, j 

W. (iWYNN O.MUUXKK, Liu.. 
7*2!) loth Street, Xj. \\ . 

1 ttonicif for iafcrrrncr. fallen ('. YYjp/e//. 


